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4) o|dz, "2l ARHHE Fgolee] 4 B3 A BHE FHOR, (AR AR, ABed AlLs, A
2 A1 L3] (2023), 154.
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24) US. Copyright Office, Copyright and Artificial Intelligence Fart 3: Generative Al Training (2025), pp. 45-48.

25) Order granting petition for permission to appeal under 28 US.C. § 1292(b), No. 25-8018 (3d Cir. June
17, 2025
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NIFS (2001).

27) ol <, TAl A2 A= AR A, A A 93] (2024), 187 USS. Copyright Office, 2025,
pp. 5-6, 17-19.
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%72 AAT HolH = gefRt 5207 F835P7] ffste] o2 BAgval B3t
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33) Warhol, 598 U.S. pp. 544-45; Ibid. 532.

34) Authars Guild v. Goggle Inc, 804 F.3d 202, 216 - 18 (2d Cir. 2015) [©]3} Google Books]. TIAE AHE A&
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35) Cooper, A. Feder & James Grimmelmann, “The Files Are in the Computer: On Copyright, Memorization,
and Generative Al,” 100 (Ju.-Kant L Rev: 141 (2025), p. 184; Charlesworth, Jacqueline C.,, “Generative Al's
Nusory Case for Fair Use,” 27 Vand J. Ent & Tech L 323 (2025), p. 349; Gervais, Daniel ef al, “The
Heart of the Matter: Copyright, Al Training, and LLMs,” SSRN'1 (2025), p. 487, 117<, ¢+ol =&, 109.

36) U.S. Copyright Office, 2025, p. 28-29.

37) Bartz p. 7.
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o WA BAE FUAS, 714 SAAE WA Bk AHE DA Ageks 2L 37
A,

39) Sag, Matthew, “Copyright Safety for Generative AlL” 61 Hous. L Rev. 295 (2023), pp. 302, 328-329; Sag,
Matthew, “Fairness and Fair Use in Generative Al” 92 Fordham L Rev. 1887 (2024), p. 1908.

40) Hoag, Marc, “Why Al Training Should Fall Outside Copyright's Domain: A Legal Analysis” (2025), pp. 4-7.
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(Sept. 2025).

43) Carlini, Nicholas ef al, “Quantifying Memorization Across Neural Language Models,” /CLR (2023), p. 1.

44) Somepalli, Gowthami ef al, “Diffusion Art or Digital Forgery? Investigating Data Replication in Diffusion
Models,” arXiv preprint arXiv:2212.03860 (2022), p. 6049.

45) ¢719] Aol #Hatd= AFARE Abeldll gef7h Elo] AA BTt Somepalli et al, p. 6049 FH=.

46) olt} 8], 3ke] =%, 89,

47) Nichols v. Umversal Pictures Corp., 45 F.2d 119 (2d Cir. 1930).
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U39S AHSIEE, 5 fEo] 3 59U 28O = o]ofA]] ¢k=th Carlini, Nicholas ¢ al, “Extracting
Training Data from Large Language Models,” 30th USENIX Security Symposium 2633 (2021), pp. 2633-34;
Carlini et al, 2023, p. 7 3=

49) 9 ATE PAAAE BoPsd StulolH WA AL AR, T U BA-Tuel A o A
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51) ¢ A7 SSCD(Gelf-supervised Copy Detection) 7|9F fAFE A7} 055 2393k= 49l BA7}F 2=ty
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52) FAIY, ko] =(2025), 4802 “Al HE-& ‘gl w2} AFehs T2 O F Holok dfal - Shs5E|o]H
o AA9} FES A oE HFEHH <k By Azt A, o] =E(20244), 279,
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#xo| JEZT e} FY3HTh Yin, Mingjia e al, “Entropy Law: The Story Behind Data Compression and
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55) Sag, 2023, pp. 340-341.

56) G5 GANA R EST ol gidsthe 202 11 A2 S JAlIkE 7] (goldfish loss) &
AFtt. Hans, Abhimanyu ef al, “Be Like a Goldfish, Don’t Memorize! Mitigating Memorization in
Generative LLMs,” arXiv preprint arXiV:2406.10209 (2024) p. 1 3=

57) oA A4 AAolA mello] “Sheg o]m] x| e} {F *3}71] rla=ghe ‘C & A€ L2 SSCD
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A&}, Chen, Chen et al, “Towards Memorlzahon Free Diffusion Models,” CVPR (2024), pp. 8426, 8430
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58) oA ¢, gro] HI1A, 1891907,
59) o] @y 9, 9] B A, 192-193%.
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61) Arnstein v. Porter, 154 F.2d 464, 468 (2d Cir. 1946)

62) Ferguson v. National Broadcasting Co., 584 F.2d 111, 113 (5th Cir. 1978)(8 413+ FAMERICE A 34
7F&3Ital FAD; Selle v. Gibb, 741 F2d 896 (7th Cir. 1984)(H 48] H7Fs4 4% 87
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B ST 1978. 9. 7. B4 WAH1 51(7) %9535 #1k, (One Rainy Night in Tokyo AR). THet Skl A=
Lol mlel] o)A AeollM HahAte] A4rksAd & FRE 848 B Axshs Ael7h driF o= fst

Al AAEH, ol Jaf FAE Egskar 19 Q1S B7HE DR O R o]ojRint o] 9, o Bk,

193-195%. 82| 84:0) Zz7F 7EAte} o] gxe] Haf Aol wx|= Gl Hstod= ol 9, ek
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64) Grimmelmann, James ef al, “Talkin’ "Bout Al Generation: Copyright and the Generative-Al Supply Chain,”
72 ]. Copyright Sac’y US.A 251 (2025), pp. 301-303.

65) Al Zdo] S5 o|HE A gehs AMR sj3elA] gomz Al ZdoM 89 4EE-2 5ol 9
‘A gASIATL B F {lok FAY, 4] =8(2025), 5041,

66) A=A, oo =1(2024B), 149%.

67) A3F &Y =, 2769

68) LoRA(Low Rank Adaptatlon)“ AR BES OE fA8HEA, 22 F7F ZERF 54 =<l HolE Al
07 GAIA EA Ao 8307 FHSAY= 7I€°lt. Hu, Edward J. ef al, “LoRA: Low-Rank
Adaptation of Large Language Models,” arXiv preprint arXiv:2106.09685 (2021) #z.
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AL % A "aeojng, wd 7hgA] o WAsts = ShadolE ok T4 02 TEn. Beldc, Ivan,
“What is RAG? - Retrieval-augmented generation Al,” IBM Think. https://www.ibm.com/think/topics/
retrieval-augmented-generation (2025. 12. 19. 2%l)

70) °’&-8, “rlolefol tha uiet=] deje] WHadshs g3l A, A%, Axthstal Wk T4 (2021),
216-2174.

71) Samuelson, Pamela, “Fair Use Defenses in Disruptive Technology Cases,” 39 Barkeley Tach L] 1 (2024),
p. 1488.

72) Ganptel], 510 US. p. 578.
73) Warha, 598 US. pp. 526-527.
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74) Canpel], 510 US. pp. 569, 577.

75) Harper & Row Publishers, Inc. v. Nation Enters, 471 US. 539, 566 (1985). [©]3} Harper & Row]

76) Sy Cap of Am v, Universal Gity Studics, Inc, 464 US. 417, 430 (1984) [°]3} Sony]
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131) Bartz pp. 18-19.
132) Bartz, pp. 14-16.
133) Kadtey, pp. 19-20.
134) Harper & Row, 471 US. p. 564. Al 8} ©l ElYl 227 =

FREE AFEL o] EE AL & g e otk #/AdY el =%, o7 =
135) Canmplel] 510 US. p. 586.
136) Sega 977 F2d p. 1524
137) Harper & Row; 471 US. p. 563.
138) Sega, 977 F.2d p. 1526.
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139) HathiTrust, 755 F.3d p. 98.

140) Sag, 2019, p. 324.

141) Kadey, p. 23.

142) Bartz p. 24.
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765 F. Supp. 3d p. 19.

145) Feist Publications, Inc. v: Rural Telephone Service Co, 499 U.S. 340, 348 (1991)

146) Rass, 765 F. Supp. 3d pp. 393, 399.
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147) Camplel], 510 US. pp. 586-587

148) Warldwide Church of God v. Philadelphia Church of God Inc, 227 F.3d 1110, 1118,

149) Kelly; 336 F.3d pp. 818-19 (A HAIF ot A HUILEA HA =72 753t E g BA g g2,
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150) Goggle Books, 804 F.3d p. 222.

151) Sag, 2019, p. 325.
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156) Harper & Row; 471 US. p. 566. ©]2|3t 712& A8 BANAE FAFH AL vk Maria, 598 US. p. 1298.
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162) Texacg 60 F.3d p. 930.

163) Harper & Row; 471 US. p. 451.

164) Harper & Row; 471 US. p. 562.

165) Texacg 60 F.3d 913.

166) Camplel], 510 US. p. 592.

167) 8t&219] 30%5to] CCC 2ol 2ol E3hE o] 931, AT & T Bell Labs®] - CCC 3ol = 35071 2]
Aol thef o) 7 Alofo] Btk

168) Texacg 60 F.3d pp. 937-938. SHA|TF Tho| 2 &8h=e] o] AlE “A & 7Fsdo] EAd T AHdTe
AR FA01ES FASh A9 ollvt BARTAA, ABS Aoy o] EAshs A9 1L o] 8-S
“d FA AR Hrishs AL FElHolgta ATk Texag 60 F3d p. 931 F=



164 MTAAMHECT SA M113% (2026.1)

T MUEE eholiz ot &4 Tl WA < el §B4e 94
o & MYAEe] $EEE ASHE BE AN 1 55ES
Qlthe, JERE AR $e PAR F7h £5E F3E JYRYORH 1
2l o Fp 3 AT e BAAE “Foldat FHolE
B AGS o3, “TolHsE FolF 4 Yrke B 4

9 BRL ATAE Y Zo] el ek

AL zoA HEHE o] 89 58L& A4aio] A &S W/ v=
Campbell #2-2 A1 Fafo] 4o #g W s AT &, FHdd =
= 9AREY HAE JUZ BAEle] YARE] "By XS ﬂ%ﬂl”@i IR RS
RN AAZ R tiAEH, o] A9 A Jeirt 42 4 ok v wFF o] g
22 Bd-Ju - HAAE FEdto] 2 XP‘*E«] EAS Al goug A tA 748
o] B, webx A e FAY 4 fith 53 dejve] A9 dAAE] “HAER 2§
sto]” A S A ske A% delAolgta Bt dARE] 523 A3 F3S THA
T 0] &2 4T XA dAES T ATE F UATI2) WP A o] & HH 3 7|5
o] gt A thAlAdo] B Zlolt.

53] HEdH o8 AANZEY RIS FF ALsiA| gormz A tiAge]
t}173) Google Books ARl A W2 A Bl 243l Al Fo] A7 AL oe FdS “on
UA hA"81A] o v g QA ZE] FujAge] AAF waE FA| derhal BHokrhie)
Usle i zlo|al Bbdate] dAAES BoEE SHd U 549 #AS SFA71A
U A s A 7hsAgel dHkely] wiieltt. 7154 2B FAL A28 Aot
= 7154 2AL Sl 37801822 AAH Orace #29] M| ]9} Slgo} Yrh17)

ol Mol FA0l8-S RASIAE &tk Warhol WAL &3 3214 WgAo] 74
strets, 1 o]go] AZES TUF §5(d: A AHE FYt 1AFS A
ol 8-S T3] offrha HABIATE6) 53] 7 AAEC] YT AHF ol

169) Princeton University Press v. Michigan Document Services, Inc, 99 F.3d 1381, 1396-1397 (6th Cir. 1996)
170) Cambridge University Press v. Fattan, 769 F.3d 1232, 1276-1278 (11th Cir. 2014)

171) Canplel], 510 US. p. 591.
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173) Sag, 2019, pp. 320 321.

174) Google Books, 804 F.3d pp. 222-224.
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180) 7exacg 60 F.3d p. 930.

181) Merritt, Rick, “NVIDIA and Getty Images Collaborate on Generative Al,” NVIDIA Newsroom (2023. 3.
21); Shutterstock, “Shutterstock Expands Partnership with OpenAl” (2023. 7. 11).

182) News Corp, “News Corp and OpenAl Sign Landmark Multi-Year Global Partnership” (2024. 5. 22); Axel
Springer SE, “Axel Springer and OpenAl partner to deepen beneficial use of Al in journalism” (2023.
12. 13); Patel, Rajan, “An expanded partnership with Reddit,” Inside Google (2024. 2. 22.)
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184) Martens, Bertin, “Economic arguments in favour of reducing copyright protection for generative Al inputs
and outputs,” Warking Faper No. 09/2024 (Bruegel 2024), pp. 2, 6.

185) Gans, Joshua S., “Copyright Policy Options for Generative Artificial Intelligence,” NBER Warking Faper
No. 32106 (2024), p. 20.

186) Martens, pp. 5, 11.

187) o8, “Hiol" Ao WA 7|z "Mz, T A728%, HE2F3 (2018), 159
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Abstract

Fair Use in Al Training: Lessons from Bartz, Kadrey,

and Ross

Lee, Sangyong

This study analyzes whether the use of copyrighted works for Al training constitutes fair
use under US. copyright law, focusing on issues addressed in recent US. district court
decisions. Prior to the analysis, it is necessary to examine whether the output stage should
be considered in the fair use assessment of training stage use. For general-purpose
generative Al systems, the two stages must be assessed separately, whereas for
special-purpose Al systems, the output stage may be considered together with the training
stage.

Regarding the first factor (purpose and character of use), Al training qualifies as
transformative use, being a non-expressive use for extracting statistical patterns, while
commerciality has limited significance. Although bad faith in using pirated copies is not a
decisive factor under U.SS. law, wrongful conduct such as data theft may be reflected in the
fair use determination. The second factor (nature of the copyrighted work) plays a limited
role in fair use analysis. For the third factor (amount and substantiality used), the use of
entire works is reasonable in light of the transformative purpose, and does not weigh
against fair use because the portion of learned content that can be reproduced externally is
extremely limited.

The fourth factor (market impact), which is the most important, is examined from three
perspectives. First, the loss of compensation in the training data market amounts to circular
reasoning in the absence of an actual market. Second, direct demand substitution at the
output stage of general-purpose Al need not be considered in fair use analysis and does
not occur in practice, as Al models learn only statistical patterns and commercial systems
have filtering measures that make it difficult to generate outputs identical to original works.
Third, indirect substitution through market dilution is merely demand "reduction” due to
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competition, not demand "substitution." Recognizing this would grant copyright holders a
monopoly over entire genre markets, whereas copyright law permits competition and does
not regard market reduction from transformative and non-expressive use as cognizable
harm. Additionally, the public interest in Al technology’s innovation and promotion of
creativity must be considered.

Considering these factors comprehensively, the use of copyrighted works for training

general-purpose generative Al systems constitutes fair use.

Key Words : Generative Al, Training Data, Copyright, Fair Use, Transformative Use,
Market Dilution, Bad Faith, Piracy



