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e AP ABlE AN AT ARSI A Kol 1717k A o)elg
AT} 71b0] A AP SRANE 717 A2 A% WA oo WA SATk NS
WEs FAR Aol AUAE @Y F o] Trlo] BE W Al ANFE F77
F3le] AFI A2 AT Ael2Be) o9 TSIk AT = Yrke W F HA
32 »117} AH7\2bo] Ak e PANE T2 A3 ool ¥ ks oAE 7R

3 Qo FARAEAET AW ol o] A 0] A oI5 BEfelof Bt S

< a7t AET S HE AA G FHA[ ol HlFo] A7 A%l &

91% &%ﬂ ol iRk Ao E3stal v|art A4 7|3ho] Ad AR S AkeAu Al
2] A= S A BAEITAL B FEsitta St
73Rk Aoloj M FAHste] ZstE|ojof & Zolmz A4 &

AL o)t AES Zolgto] ARsnE Ao FAE VAT

—_

1. =AYk

7} 80| & (The Hague Rules)

Slol A& 1924de) A=Ak BEWY DA FELEAG] WEL AHE
AT 5 Ak $50] D PAES F83tel AkAfel ol AV, F31219 of
o2 B35 915t dlol el =Yl olZHeks) sl A Az Aege 14
o ALTIHE FAET, o) BAle) e FAa FAH FLAE S, HalEd
2 Falo] £4l0] AYIRES BEHE 212 FAP AT AL AT e T

4) T 2022, 6. 9, 201714247848,

) ALZAAT 2023, 1. 17, 20221130692.

6) Wllson, Carriage of Goods by Sea, 6th ed. 2008, p. 173.
)

7) The Captains Gregos [1990] 1 Lloyd’s Rep. 310, 315(per Bingham L. J.)oll &Ja}H &40 AR-E vigtato]

Q1



I A8z A7 ARk Q1EE o]eje] 7] Tk o 117

Z=H A ZH (other limitation provisions)®] 7d-¢-¢h= @] FAGHS] &8 I Ao| of

Yz AAE fe)e] ety

Lt. sllo] H|AH| #&(The Hague/Visby Rules)

1968\l A=) o)7L wizm] -2 SHE ool ofyiL #lo| L &S i sk Al
EHsith) o)1 2 F G 23S JIAAZE Zo] §o] 1 vl2n] ] o]th10) o] 1 3]
A3z Aol 199 A&7k slo] HlzH] FAgAE IR FAHA=H,1)12) o9}
waste] Fa3% N ARE AWEd ded Ao AA, slol MMl 11E(The
Hague/Visby Rules) A3z A63+2] 7St} Adste] 11d 9] YApr)zte] Ashd ol g2
SO 2 Qg 5219 BE AQlo] AEdth 4<19 AU Akl B Ys X
gFght}13) gl|o] 1 v 2H] 12| (The Hague/Visby Rules)ollA] F71 #<1(“whatsoever”)ol| B
Fo] deEor AT BE AH7d st H8H, 53] BEA A wHfundamental
breach of the contract)?] Z$-ol= Z-gHTh1Y) 52U g A3Ae] HT= F F489]

o o

>

—

AE FAstaAL sk o]ol F33hthal Shoh(“The carrier must be able to clear his books”). #4212
Aol Fate] 2, 5, 739 LA R we} &3t UekEe] UthTetley, Marine cargo claims, 4th
ed. 2008, p. 1623, Fn. 1.).

8) Carver, Cahrterparties, 2nd ed. 2021, para. 5-193. ¥ tP'HHd-2 dl|o] 1 2 €] A&7t ThE AEAE
TAED Atol7} kL FA g THAries Tanker Corp v Total Transport Ltd (The Aries), [1977] 1 W.LR.
185, 188(per Lord Wilberforce)}(“it is a time bar of a special kind, viz., one which extinguishes the claim(cf.
article 29 of the Warsaw Convention 1929) not one which, as most English statutes of limitation (e.g. the
Limitation Act 1939, the Maritime Conventions Act 1911), and some international conventions (e.g. the
Brussels Convention on Collisions 1910, article 7) do, bars the remedy while leaving the claim itself in
existence.’). 713 19651 {4847 ARz 7120 A3 A5 Ao Aol ohfe} TAIGEhe] Lol
333 $HH(McGee, Limitation Periods, 6th ed. 2010, Para. 26.021.).

9) Tetley(F 7), pp. 11~12.

10) Aikens, Bills of Lading, 3rd ed. 2021. para.

1) A&7 ATl EAE slo] L FHlMsh TR ATl Ado] TAE Zlo] ohleh AAMR
He]9] &Ho|tHAries Tanker Corp v Total Transport Ltd (The Aries), [1977] 1 W.L.R. 185, 188(per Lord
Wilberforce); McGee(5 8), Para. 26.009; Tetley(F 7), p. 1624(“not merely the loss of remedy but the loss
of the right to daim”)). ©]ell ¥tete] FH-2 3 7F2)(The Hamburg Rules) #2032} 2] PA717H Gubagl
SPAE7IZEO 7 S E o] 11 7I31e] B FAlTe] el 1T ik (Tetley, International Conflict
of Laws, 1994, pp. 673~674)(“the loss only of the right to take suit”).

199] A2/ T HATA opJw 2de] Ao AT Aolol thale] i w=ol7t 7l

91k, 2512jol4 1409] AL7Iel theled oI, elAlo], AR, ez, Eghe, Wrlol, ned, ol

U, =)0l E2lstilar, 2139 Alariztel thate e7=(UelElel, 72 E, 35, k2o, /1%, ¥7ie)ol

593} THSweeney, “The Unicitral Draft Convention on Carriage of Goods by Sea”, 7 Journal of Maritime

La and Commerce 327, 349 (1976)).

13) Tetley(F 7), p. 1647; Construction of statute of limitations in Carriage of Goods by Sea Act, 129 ALR.
Fed. 273, § 3[d].

14) Tetley(F 7), p. 1627.

12

~
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ETFoth1s) oo whato] 19 Falel thek H-9 A-gole 9 80l A&HA &
=oh16) =4, sl|o]1 Hl2H] 712(The Hague/Visby Rules) A3z Aledoll whe} 7]17FA7 e
Fof= ‘AT U (cause of action) o] LT Fof] o] Fojxjof it} oL 2ol wet 7]t
AE Bolshe 3jd=E0] o] 7|kt A9 & HAF R 83k A o] o] FolA
th17) 5 49 T332 A4 (public policy: public order)< A&3ste] 521 AUS 7H3}
= Fole T 7 Az AgFs) ofste] FEZ Aedrh

Ct st2=3 H2(The Hamburg Rules)

TS 7P F 2ol FEd fdofolu, de] FREE AL ofynhl) =4 4t
& 111_71\-7 He 202 83k, o]2fdt 7|3 5919 Al Bk opuz) 4219 dg
(F31 e Aol st = 2 8HATHAR0= A1), AL7IZEe] F APHAERS} FA AR}
(judicial or arbitral proceedings)®] WA st FFATHA20Z A13). Ak 713 7]
T2 Ao &do] ofgt Ao Aol IHATHAR0Z A1) .20 A1 DA
MRAFTAZ AL713E o] ARl 7HssithA0= A|4d).

Slo) 7#3  slo)L wlw] FHE Ao mE Uelold 2 g5 glon, e 3
o ARHo Y ALHT 9 Bolth2 speson AR WEDAS & HAY
L 04 e FAA Wo} Bof FA|Z 02 FEIE Hol vlzm] FHE 190 ALARES F
A glom, 2o Agehs kol Aot A% 1do® It fAHUhE

15) Construction of statute of limitations in Carriage of Goods by Sea Act, 129 ALR. Fed. 273, § 17[c].

16) Tetley(F 7), pp. 1643~1644. “the carrier and the ship”9] T2 &5¢-& B8z Zlo]a, TA49] £A2
EER10] AHARAR] 7ol Aol theh oA 282 4 vk oulol &3tsitt. m2bA s

H| 28] 772 A3z Aol oJste] &F<lo] opd AdutafrAte] Fgjo] A= AL ot

17) Comité Maritime International, The Travaux Préparatoires of the Hague and Hague-Visby Rules, p. 314.

18) Any clause, covenant, or agreement in a contract of carriage relieving the carrier or the ship from liability
for loss or damage to, or in connection with, goods arising from negligence, fault, or failure in the duties
and obligations provided in this article or lessening such liability otherwise than as provided in these
Rules, shall be null and void and of no effect. A benefit of insurance in favour of the carrier or similar
clause shall be deemed to be a clause relieving the carrier from liability.

19) Aikens(5* 10), para. 11.11. Aikens(F* 10), para. 11.401¢ 2314 344 =2 FH23 73S AE5HA]
or=r}y 3t}

20) E, 3 ABlAE ANFe] AH7IRE e o]oE 27 4 A R, iidREsd, Alsls
(2022), 391~392%.

21) Tetley(F 7), p. 6.
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2 fol Wavh olrh A As1uz] hAEe] QoA ol 74 B Ho) w7
zo] RA weEojor Bk

2. Y=ol =9

7h A

19243 S F-2EUL G F7olA S8k sdwdol tsted sljo] r3o] o] 3l
T A% 1924\ s 2ol tistel= slo] L 1A A 8-S FA it Bl
o] A|71% U th22) 19711 /-4 (Carriage of Goods by Sea Act 1971) A1z 2% 3f|°]
71 qrA 2 osllo] L Bl zH] qiEo] Pl AgHrtaL qgstal lom, Alex A3Eke- 1924

A desHe AARTAL AR

H
2

Lt He|HA |2t

1980%d 4P A EH(the Limitation Act 1980) Al52= Aok A 7dol] Bste] 6d9] 2 A
58 FHSL i, 2R ARe) e sdle] o m Ae) 1 A9 e

oty e Fo]7 @ o] vl 2AH] FHL AEske] 19719 SAHeEHS AAEA T,
19243 oH 4HS Lsﬂx];}oﬂ\:}% oH/\H.‘}/g— 2

A 114 mAe Yo B FRE v
3 o]

9T Bl So] L FHo| FAAA A, FAT HFLEAANA SEHE BA
shauoln, thake F7bolA A8 abdel B 1l W 40 e Bolz
Selsolcr Aok ol SAUBE LAVI9F FLNUAD BU A2 BA) 522
o) 0] A7) AWE Aol Batel 717 B5e sk AT BIo] g Y

22) Aikens(F 10), para. 11.31.

23) Tetley(F 7), p. 25%.

24) Wilson(F 6), p. 206.

25) Tetley(F 7), p. 43.

26) Aries Tanker v Total Transport, [1977] 1 W.L.R. 185, 188(per Lord Wilberforce).

27) Owners of Cargo on board the Merak v The Merak (Owners) [1965] P. 223, 225 (The “Merak”); Aikens(F~
10), para. 11.194; Wilson(5~ 6), p. 205.

28) Aikens(F* 10), para. 11.194; Baughen, Shipping Law, 4th. ed. 2009, p. 131; Carver, Carriage by Sea, 13th

ed. 1982, para. 525, McGee(5 8), Para. 26.012; Wilson(= 6), p. 205.
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o A718 Aol 717k anprl WAYEHA] =)o)

2f. 7| ZFHE (Extension) 2t 7| (Waiver)

B Ashe Fole Fasid) ol wiste] dePArIe d5she 5&9]
= dlo| Hli Tl SulEE A FEeolthd?) 37)de] dAPAItE A

ZF2 g0 B2 73] A3 AgFel we} Fao)n, Tz AL o)L
Bl 2z=H] 712 Xﬂ Aol w13 0] th3)

. He|HAZ|ZE el 25

AYPAZIE B 82 &5 T8 FAHA FaL AAEY dee a8e
Q0 2 34) A (set-off) Lt WHax(counterclaim) 2] Tl/do] HR| ¢Fethsd) E3) +5HIY As)
of FolS 2EQe] Aol tete] FAY WA oz A e FAL & vk &
gt o] gars}rh36) FAl(deduction or abatement)] HEl= wiuA|Sf, E=5AC, ZEA
7350l A-8=Hcontracts for sale of goods and for work and labour),7) &7 2F2] 7-9-ol
+ H85A Z=THeontracts of any kind of carriage).38)

HE. ZERAQ| 2I=! (Estoppel)

A&7 A Fule] AHo] A FHL®) AuAE 7IF Ao AL
A LY o7} gloman Fwde] Aol HE57] A gL

29) Compania Colombiana de Seguros v Pacific Steam Navigation Co (The Colombiana), [1965] 1 Q.B. 101,
129; Aikens(F* 10), para. 11.195; Wilson(F 6), p. 205. Y& #HEHo] gl 78 Ho| I=J2HE 1@
Well &5 Al7jstslon, 223 a7F #ddo] = d=ide] 71zt %— ol °§f*£ U7 =t

30) Tetley(F 7), p. 1673.

31) Aikens(F 10), para. 11.204; Baughen(5~ 28), p. 133.

32) Baughen(F 28), p. 133.

33) Unicoopjapan and Marubeni-lida Company Ltd. v. Ion Shipping Company [1971] Lloyd’s Rep. 541, 545
(The “ION”); Baughen(F* 28), p. 133.

34) Baughen(F 28), p. 131.

35) Aikens(F 10), para. 11.193.

36) Aries Tanker v Total Transport, [1977] 1 W.L.R. 185, 189(per Lord Wilberforce). €118 #H&*H-2 Sheels

v Davies (1814) 4 Camp. 119914 &gtk

Modern Engineering (Bristol) Ltd v Gilbert-Ash (northern) Ltd. [1974] AC 689, 717(per Lord Diplock).

Aries Tanker v Total Transport, [1977] 1 W.LR. 185, 190(per Lord Wilberforce).

The Stolt Loyalty [1993] 2 Lloyd’s Rep. 281, 289; McGee(5F~ 8), Para. 26.006.

The Stolt Loyalty [1993] 2 Lloyd’s Rep. 281, 290.

37
38
39
40

—_——
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ofof tH(clear and unequivocal).41)
3. wl=re] =9

7h A

H=2 19243 3f|o] 7L Aol 7] x3k 1936 /g6 (Carriage of Goods by Sea Act
1936)& A3t Aldsta Johe) et vl 1968\ 30| wlan] 728 wFEsHH o
T 9lom, 1978 e FH o) 71YskA ¥ k)

Lt ZE[A[ZE

-5 A1303% Aedte EAS AEd d = Aed G2HE 1d Yol A7) A7)
HA gom 40103 Autafals RE AYo] WAlHTk AT

041:}45 S e 4 ARl

& AgHA oreth) A FAIR o]

0 5 9o FATDE s Hok 248 AVl FAA 28 S1o)
=

7S WMo ) AL /5908

N

41) China Ocean Shipping Co Ltd v P S Chellaram & Co Ltd (1990) 28 NSWLR 354, 379, 385 (per Kirby P).

42) Tetley(F 7), p. 2600.

43) Tetley(F 7), p. 2600.

44) Son Shipping Co., v De Fosse & Tanghe et al., 199 F.2d 687, 689; Eastern Fish Co. v South Pacific Shipping
Co., 105 F.Supp 2d 234, 241 (S.D.N.Y. 2000).

45) Ore Seamship Corp. D/S A/S Hassel, 137 F.2d 326, 329 (1943); United Nations Relief & Rehabilitation
Administration v. Mormacmail, D.C., 99 FSupp. 552, 554 (1951); Internatio-Rotterdam, Inc. v. Thomsen,
218 F.2d 514, 516 (1955).

46) Office of Supply Government of Republic of Korea v. New York Nav. Co., Inc,, 469 F.2d 377, 380 (2d
Cir. 1972).

47) McMahon, “The Hague Rules and Incorporation of Charter Party Arbitration Clauses into Bills of Lading”,
2 Journal of Maritime Law and Commerce 1, 15 (1970).

48) Duferco Steel Incorporated v M/V Kalisti, 121 F.3d 321, 322 (7th Cir. 1997).
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2t HelHAZ|ZHe A& (Extension)

1de] Azt &0 Folo st 2 ¢ JoH, o T4 AR
(Common practice) ©]T}F49) 717k kol BA ] Ak s A-S A%k At

AL T3k &aF
< gH5g 7] Eoltk 7IxtAR el theto] o
gk ol o] Folxl ARgtele] a2 AFHA derts) dYPAItE dEehe AL o
&5 A1303x AgFell ffujE o] FEoltks) detsAedl 699 AL7IME A7 Aol
do] Alar|ze 2 thAET) vt M2 =319 stqd =5 3704 ol

A ALL A ol7 Avolle Aol 27|Hof Arjd oz At 23]
ThaL FAJSEATESY) o2’ o HEe T e Aol AR SAlel
AglEofoF Atk 848 783 Aoz ofsjH=H, ol Hes TAe] WA om Ay
A1) e sk AT AE 2ol

o

OF XZ7|(Waiver)

A YA |te] AHstr] Aol 27| (Waiver)7F SlofoF stEE, dsAbr|gte] ZHate <
z7)° ofste] st de|7F FEE 5 ITkS) EZ7|(Waiver)oll tistd = AAs A9 ¢=F]o
2-gHttse) 7)ghs A A ¥V fAE F glonE AFE 71gE dA AAE &9
tjste] 7|3F Ao} Fo] 7hsstts)

—_

E

HE HE[RAD|ZE 1t 25

AYYAZ |7 A D AT Hremedy) 2] AE o] oy}l H2)(cause of action) A
o adolghs A 2SS ot dAejPAbrizie] A7t AHES 34l (Recoupment) =

49
50
51
52

Tetley(F 7), p. 1651(“it avoids suit and allows time for possible settlement of the claim”).

Tetley(F 7), p. 1657.

Chilean Nitrate Corp. Co. v M/V Hans Leonhardt, 810 F.Supp. 732, 736 (E.D. La. 1992).

The Argentino, 28 F.Supp. 440 (1930); Curtin, “Arbitrating maritime cargo disputes-furture problems and

considerations”, LMCLQ 31, 55 (1997).

53) The Argentino, 28 F.Supp. 440, 442 (1939).

54) Government of Indonesia v. The General San Martin, 114 F.Supp. 289, 290 (S.D.N.Y.1953); Lowry & Co
v SS. Le Moyne d'lberville, 253 F.Supp. 396, 399 (SD.N.Y. 1966).

55) New Hampshire Ins. Co. v. Saipan Shipping Co., 5 TTR 408, 411 (High C. Mariana Island District, Tr.
Div. 1971)(“such waiver or agreement must be made before the bar of limitations becomes available”).

56) Volvo v M/V Atlantic Saga, 534 F.Supp. 647, 648~649 (S.D.N.Y. 1982)(“Waivers of COGSA’s one year
limitary bar are to be strictly construed”); Tetley(F 7), p. 1663.

57) Monarch Indus. Corp. v. American Motorists Ins. Co. 276 F.Supp. 972, 979 (S.D.N.Y. 1967).

—_— = =
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AL 589w sAle G e AYnz dgParizie] 482 w9 7]

AAEEFHY ALV 2 AR QASH BdE = Zo] Yo, qejFog At
HAE 5209 A714 Xl (false or misleading representations: fraud) 5ol <of He|PA
712 Woll 255 A7ISHA gk A9l 25909 e FHkdle] Yo eputEThen) ZAL

3 sk

Aoz FHALHe] HgHA Gtk

7t A9l d1t

19373 1A A A6122= o] 1 72 wkgsle] a4l Aee 1:de) A& 7|7k
< 53l 1g3itted) ArolfAlol st sieale] THETS A %
2 oJ3l|ET}64) 19861 /NA AH-S Fo] 1 B2H] 2 /i
F7FsFATRes) 2001 A8 AHS AER e st B A Ae12x22] AX 7S

HA]
R JgslGiThe) sl d2FAI kol A3 AP FLAEE 7187 skl AFEHA

58) Bottom Line Imports v Korea Shipping Corp., 436 A.2d 978, 979 (1981); Distribution Services, Ltd. v. Eddie
Parker Interests, Inc., 897 F.2d 811, 813 (5th Cir. 1990); American Hoesch, Inc. v. Steamship Aubade, 316
FSupp. 1193, 1194 (DS.C. 1970); Weinstock Hermanos & Cia Ltda. v. American Aniline & Extract Co.,
285 F.Supp. 424, 425 (D.C. Pa. 1967); M\V.M,, Inc. v. St. Paul Fire & Marine Ins. Co., 156 F.Supp. 879,
883 (S.D.N.Y. 1957); McMahon(F 47), p. 14.

59) Distribution Services, Ltd. v. Eddie Parker Interests, Inc.,, 897 F.2d 811, 813~814(5th Cir. 1990).

60) Distribution Services, Ltd. v. Eddie Parker Interests, Inc., 897 F.2d 811, 813(5th Cir. 1990).
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Abstract

Waiver of the one-year delay under Article 814 of the Korean

Commercial Act

- Case Note on the Supreme Court Decision 2017da247848 Decided
June 9, 2022 -

Lee, Chang-Hyun

The purpose of this Case Note is to analyze Supreme Court Decision( 2017da247848) and
develop a theory of interpretation of Article 814 of the Commercial Act. The Supreme Court
of Korea allowed the waiver of the one-year delay under Article 814 of the Korean
Commercial Act in consideration of the possibility of an extension agreement and the
similarity with prescription period. However, It is unfair for the Supreme Court of Korea to
allow the analogous application of Article 184, Paragraph 1 of the Korean Civil Act without
properly considering the fact that Article 814 of the Commercial Act provide for one-year
time for suit. Article 814 of the Commercial Act originates from Article 3, Rule 6 of the
Hague Rules, which aims to speed up the settlement of claims, to provide international
uniformity in the law. The discussion in the United States and the United Kingdom also
takes into account the special nature of maritime transportation, and unlike the provisions
on the statute of limitations, the effect of the lapse of the period is not limited to the
extinction of remedies, but rather recognizes the extinction of rights under substantive law.
Ultimately, the interpretation of Article 814 of the Korean Commercial Act must be faithful
to the results of comparative legal considerations on the marine cargo claims, and the
one-year time for suit should be considered more heavily than the possibility of an
extension agreement. There is an essential difference between strict time-bar(Ausschlussfristen)
and prescription period(verjghrung). The private autonomy of the parties only works before
the expiration of the one-year limitation for suit. because strict time-bar has a strong public

interest. And since rights are extinguished due to the expiration of the one-year limitation
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for suit, the passage of the period becomes an important turning point. The Parties, after
the obligation arises, and while the one-year limitation for suit is still running, may validly
agree to suspend the running of the period. The waiver after the expiry of the one-year
limitation for suit did not revive the time-barred cargo claims. The one-year time for suit
is widely known to merchants involved in maritime cargo claims, and even if the failure to
take suit within the one-year period results in the loss of right to claim, it is difficult to
view it as being harsh on merchants. In case of machinations and fraud, the defendant is
estopped from invoking the time limitation against the plaintiff. because to take suit within
the one-year period is a matter decided and confirmed by the plaintiff under his own

responsibility.

Key Words : waiver of the one-year delay for suit, extension agreement, strict time-bar,

prescription period, Hague Rules, estoppel.



