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10) Franklin A. Gevurtz, "Corporation Law (Third Edition); , West Academic Publishing, 2020, p. 290.
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12) Aronson v. Lewis, 473 A.2d 805 (Del. 1984); Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985); Emerald
Partners v. Berlin, 726 A.2d 1215 (Del. 1999).

13) Emanuel Steven L., Op. cit, p. 192.

14) Cuker v. Mikalauskas, 692 A.2d 1042 (Pa. 1997).

15) Stephen M. Bainbridge, Op. cit., p. 116.

16) 27 AR ZAZ AA AT AH 9] 7 BAAR 242k F}. Smith v. Van Gorkom, 488
A2d 858 (Del. 1985).

17) Welch, Edward P., Saunders, Robert S., Land, Allison L., Voss, Jennifer C.,, Turezyn, Andrew J., Folk
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21) Miller v. American Tel. & Tel. Co., 507 F.2d 759 (3d Cir. 1974).

22) Brehm v. Eisner, 746 A.2d 244 (Del. 2000).
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Hall Law Review; , Vol. 52 Issue 1, 2021, p. 66.

24) Smith v. Van Gorkom, 488 A.2d 858 (Del. 1985); Emerald Partners v. Berlin, 787 A.2d 85 (Del. 2001).

25) Unocal Corp. v. Mesa Petroleum Co., 493 A2d 946 (Del. 1985).

26) Jonathan R. Macey, Douglas K. Moll, "The Law of Business Organizations Cases, Materials, and Problems
(Fourteen Edition) ; , West Academic Publishing, 2020, p. 157.

27) Citron v. Fairchild Camera and Instrument Corp., 569 A.2d 53 (Del. 1989).

28) MM Companies, Inc. v. Liquid Audio, Inc., 813 A.2d 1118 (Del. 2003).
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30) Orman v. Cullman, 794 A2d 5 (Del. Ch. 2002).

31) Emerald Partners v. Berlin, 726 A.2d 1215 (Del. 1999).

32) Scott V. Simpson, Katherine Brody, “The Evolving Role of Special Committees in M&A Transactions: Business
Judgment Rule Protection in the Context of Controlling Shareholder Transactions and Other Corporate
Transactions Involving Conflicts of Interest”, 'The Business Lawyer; , Vol. 69, August 2014, pp. 1120~1121.

33) Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983). Weinkager B4 o] do] defe)o] HUL £55F 5
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F4 59.

34) Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).

35) Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).

36) Scott V. Simpson, Katherine Brody, Op. cit.,, p. 1122.
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& Co. v. Technicolor, Inc., 634 A2d 345 (Del. 1993).

38) T 2019. 5. 16 4131 201611260455 4; tiH 2021. 1. 14. A3 201704245279 4, tiH € 2021. 5.
7. A1 201801275888 W4, T 2023. 3. 30. A1 201974280481 #Z 5.
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57) 2 gae 4 28 el FASARE SRR, AY, A VTUE YHskE g WA A,
719 @7+, AN1E AER021), 2399, #3817, -2yt Selol vehd Zgae dx 3 Y 7303{%%
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12)9] A8 HA - vl By MadES FACE v, AAHE,, A7d A4s2017), 1239

o)
AR



106 MTMAIHENAT S H[1032 (20237

w33 Sejveke] g 2 Aolekn @ 4 Atk o] Aol oo o} F4H 78
s PR PR3 gl Selueel AL FolojRel FARE e o uE
el Yol 97] WEoletn @ 4 gk

S, Tl 4GB U e olAle] A BHre 7 RAL.
e ST Fejelel BIBES AL oA BYY Bero] FElHolE 3
AHOE AFA 2] whel] v|F} Te F ] 2
AREE wZe] A9 Uk olels FHL Mok s UFAYL Ykl Bek o)
& 349 Wio] AYA of7Y] o) ATH O o|AE FH7
Pt felvdeks $47 0t AREE So) o)
glor At olike] HuFolelR wi

AR, Bl5e] AGBEe AR olAty
& o] 7)xdte] Ao\ BAte) 2
13¢ o St Zo|BE AWt 4L
89| geliel el Hele] MER BusA e ST Selue
AN FYE FGB] WEE A ESh Al A oAkl Y
b W opeh Wge] FAA 8TH k) AT FYBee] Yo WAL
TR oleld Bele] YL tha FEF Zolu] WA Aol ohith olAke] F%F Y
B Fol WFE Holeta 1 A} BYBTe] Ao] HEB F glof olare] AT o)
2w FA0)% gjuo] A1RF olA7k ARk w9 o|Ate] A BHel 8o FelHe
AFA) - 2AZ HARTI Hele] Br)
A4E £EY S5 Yok BT o)dF el Y
ok sk olAtel WA AL M HOE AAFAAG, Bk B Bl hEel T
YA aske Bae R BEEA ek
9, B139) AR U3 ) ASAY A FOE Ak olel
& Qi alof Atk Selubehs A A399xeIA olAjel el Beisel o] qo] w
Ne 9780 9] e BIS FAUS HER FRAA BT HelA FAHE
07k BT FHEE TR G olhe] HBFelo| R ke USSR b k)

o
fr
1:011
_’v\_l
X
3:9‘
o
u

=]
AU

r[t]

O

58) B3] AZ1AR] 9, FHd] FEI} AFEA B2 AdefollAe] 9], BAHE e} 22 FofoF futo]
YEHH HIATY] A4L HLHA F=rh

59) T 2007. 7. 26. 4131 2006T133609 22, oY 2008. 7. 10. 4131 2006439935 ¥HZ; tiH< 2021. 1. 14.
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65) Emanuel Steven L, Op. cit.,, p. 205.
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Fo} 5219) QA9 e B Bk Lynch BAE () 5
98 ZYHolofof 3w, BYS A% AENE AHF
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67) In re Crimson Exploration Inc.Stockholder Litigation 2014 WL 5449419, (Del. Ch. Oct. 24, 2014).

68) Weinberger v. UOP, Inc., 457 A.2d 701 (Del. 1983).

69) eintmger 210] T ST 2 P2 B 5 SInk ShE 2555 58 PN T2 B4
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et dths Aotk 71| detelo] FHlolM = ofsdAl §le olAkE TAHE S 98 (special



110 MTMAHENT SA H1032 (20237)
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(ab initif™o) ¥ TV 314ke] | A3lol AA ook sk Zo] Farh AAZ MFW B
oA AT Zo| Az G A A BANUSh £5FF s Sole zho=
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(1) IRA Trust FBO Bobbie Ahmed v. Crane AFA74)

(7 A=A
NRG Energy, Inc. (I3} “NRG”)= NRG Yield, Inc. (°13} “Yield”)2] €321 7 Yol
ZHA YieldE A ujstal Atk Yields 4 ol % 2714 F/2 £R/RF4
B NRGE EE Class B &5 53l 65%2 2Z2AS 7HAA 93 &
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72) Kahn v. M&F Worldwide Corp., 88 A.3d 635 (Del. 2014).

73) TAEE ‘4 A2 AlF(from inception) ©]2ta TSI )Tk

74) IRA Trust. FBO Bobbie Ahmed v. Crane, No. 12742-CB, 2017 WL 7053964 (Del. Ch. Dec. 11, 2017).
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75) In re Ezcorp Inc. Consulting Agreement Derivative Litigation., No. CV 9962-VCL, 2016 WL 301245 (Del.
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3| Ak} EZCORPRY] A-EA ool thall MFW 3722 f2o] 2 g5 oof i At =
g+ In re Marta Stewart Living Omnimedia, Inc. Stockholder Litigation H7A76) ol A= H1/473} ¢
ol opd AujFFe}k A3 S Foll tial MFW BAS] fZo] A8 5 Use VA
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(2) Flood v. Synutra International, Inc., AFA77)
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Liang Zhang (“Zhang”) &+ Synutra International Inc. (“Synutra”)®] A& 63.5% 5 E-t3}
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A= Zhang«] Akl taf A sHA HAEE A @]z 0}‘1“4—1— Zhang®] #Zx A|to]

e F 174U F Synutradl o ASE SR ANE HYPk SRAANe] AY 15U F79
Zhang® SN 27 AL S 23 AN SUIUAG 252 Sl 5
Qo] 9L A% AP A A ee 240] ZH o] Atk B, Zhangl 27

A EBAA3S] BFe AR gteh olF HF Avhs AAHo] Zhange 159
S6.05dp S 31712 Ao SIS Lol 7140 BAskek BT, U2 Food
o Sake] Aol o|oF A7Iske] A% AZISAL

FENAL MW RG] sl AGBTe) AHL ALAYT A1) F4L 717
; & Stk 23 Zhange) 14 AR SugL01s

Ch. Jan. 25, 2016).

76) In re Martha Stewart Living Omnimedia, Inc. Sholder Litigation., No. CV 11202-VCS, 2017 WL 3568089
(Del. Ch. Aug. 18, 2017).

77) Flood v. Synutra International, Inc., 195 A.3d 754 (Del. 2018).

78) Az Ao 2RE 253 T2 ofujah
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Abstract

The Controlling Shareholder-involved Transaction and the

Business Judgment Rule
Park, Chang-Gyoo

The business judgment rule is significant because it serves as a limit to the legal liability
of a director, allowing him to take the risks and make bold decisions for the sustainable
growth of a company. In Korea, a controlling shareholder often pursues wrongful benefit,
and the application of the business judgment rule to such controlling shareholder-involved
transaction (“CSIT”) is important for the sustainable growth of the company.

The business judgment rule has developed through case laws in both the U.S. and Korea,
and it has a common goal of limiting a director’s liability for breach of its duty of care by
basically refraining from allowing non-expert courts to second-guess the business decision
of a director who is an expert in management of company. In contrast, unlike the US,, the
business judgment rule is applied to the circumstances of conflict of interest, the
presumptive effect of a director’s business decision is not accepted, the reasonableness of
the content of the business decision is required, and gross negligence is not distinguished
in Korea.

In the US., CSIT is generally subject to the entire fairness standard. However, the MFW
standard applied the business judgment rule to going private subject to the approval of a
special committee and a majority of minority shareholders. MFW standard extended to
general CSIT in [RA Trust FBO Bobbie Ahmed In Korea, the business judgment rule is
applied on the same basis to non-controlling shareholder-involved transaction (“non-CSIT”)
and CSIT.

Considering that CSIT is more likely to lack fairness and infringe on the interests of
minority shareholders, it is necessary for courts to distinguish between non-CSIT and CSIT
and apply the business judgment rule differently. In applying the business judgment rule to

non-CSIT, it is desirable to accept the presumptive effect but not to judge the content of a
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director’s business decision. However, in the case of CSIT, the business judgment rule is
applied, but the presumptive effect should not be accepted, and such transaction should be
judged more strictly by considering the entire fairness. In this case, if the transaction
includes procedures to protect the interests of minority shareholders, it is appropriate to
accept the fairness of the transaction and judge the transaction on the same basis as
non-CSIT. Applying the business judgment rule differently depending on whether a
controlling shareholder is involved or not can have a positive effect on protecting minority
shareholders and regulating the pursuit of wrongful benefit by a controlling shareholder at

the company law level.

Key Words : Fairness, Business Judgment Rule, Wrongful Benefit Taking, the Minority
Shareholder, Director, Entire Fairness Standard, a Controlling Shareholder,

Special Committee






