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Abstract

The legal effect of a corporate president’s arbitrary action

Lee, Chul-Song

All external legal actions of a corporation are conducted through the representation by its
president (the representative director). The Commercial Act (“CA”) requires resolution by
the board of directors as a prerequisite requirement concerning specified matters before the
president’s execution (legal restriction). As a typical example, section 393(1) of the CA states
that a resolution by the board of directors is required for disposal of the substantial
property, borrowing of large scale assets, the appointment or dismissal of managers, and
the establishment or abolition of branch offices. The president can execute the operation of
corporate ordinary business activities at the president’s discretion, However, the by-laws
may require, as a preliminary procedure, resolution by the board even for operations
related to ordinary business which fall within certain categories, e.g., the purchase of assets
in excess of some amount or the guarantee of a loan for a third party (self-restriction). The
legal effect of a transaction conducted by a president without the board’s resolution in
violation of the legal or self-restriction is often debated in litigations.

It has long been the settled case law of the Supreme Court that even the transaction
conducted without the board’s resolution in violation of legal or self-restriction is valid in
principle, but becomes void if the counterparty is aware of, or negligently unaware of the
fact that there is no resolution by the board despite its requirement.

In February of this year, the Supreme Court made a new ruling that revised the prior
case law (Supreme Court 2021. 2. 18, 2015DA45451). The case law states that the important
element is the counterparty’s awareness of the absence of the board’s resolution. That is,
the transaction shall be valid if the counterparty is not aware of the absence of the board's
resolution regardless of her or his negligence. The new case law can be interpreted as
strengthening the protection of counterparties by not holding them accountable for their

negligence. The author has been critical of the old case law, arguing that the violation of
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legal restriction and self-restriction should be treated differently and the president’s conduct
in violation of self-restriction should be dealt with as valid if the counterparty is unaware
of the absence of the board’s resolution regardless of negligence. From this viewpoint, this

article analyzes the reasoning of the new ruling and discusses its reasonableness.

Key Words : arbitrary action, arbitrary action by representative director, legal effect of
arbitrary action, legal restriction, restriction of representative power, section

393(1) of the Commercial Act, self-restriction.



