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A oAtaT, ) FeFoAte] A7) o deFoa 23 —Er*/] 1'4] Yoz, () PFF
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A, B4, &350 55 A8k, FEFoatet AAR HEE o, dsToAe At
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F5Y 552 (shareholder activism, ©]3} ‘5o 'gla Fthe FF7F 3713 Alpublic
company)®| A A& FHESFHIL A= FOHA LS| A WS o]Foulr] 97 53
o= FEshs Ze LI 5T R activists)= HE3AR] dREHAIRE AulES fle
A|E(significant but non-controlling equity position)= FH 534, AE5AAFEH AU 234
(proxy contest)7}4] 9+ <] 70155 = 7PAA SALe) WsE TR e star, SAke] W3t

B 7 A o2 Y ol A D) FEFofAte 1980 dhe] AhE] 71 ]lrAtet
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Governance,” 2014 BYU L. Rev. 1015 (2015), p. 1017.

2) Brian R. Cheffins & John Armour, "The Past, Present, and Future of Shareholder Activism by Hedge Funds",
37 J. Corp. L. 51 (2011), p. 57; Lucian A. Bebchuk, Alma Cohen & Scott Hirst, "The Agency Problems of
Institutional Investors", 31 J. of Econ. Perspectives 89 (2017), p. 104-105; William W. Bratton, "Hedge Funds
and Governance Targets", 95 Geo. LJ. 1375 (2007), p. 1379.
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2, s Ardely 71 4RIl 72 (corporate governance) o] W3HE 7F4 7] ffsiA o

SHAE AT RS Yok w0, ) L5 ARE RASL T 79 AAE Do
A 9190 AAel e S BN JAE NN 73 4 % HES L BTk
A2 el el WAHT 3 S, ThaFat Lol AEE 9 FIAL Yk

2018'd 131789} FFFAAES 226709 SAEE o= LEsiA 1617H-°4 |3 o4&
AR YY) PFFol= vlmellA 7Y EdepA|nt AlAA] o s dsta Utk 2018
43%°] 3552 FFo] vl= JrolX(23% = FHNA, 12%= obAloF Bl A HA, 5%+
Nuttell A, 3% L Hhe] AGollA) dofuithe) 7| dFAA Al o2 PAE 2=ds)F
Institutional Shareholder Services(ISS)U Glass, Lewis & Company(Glass Lewis)$} 22 -471]
HYPAAE3) A proxy advisory firms)e] A%, WsF2te] &5 A st 7| HFAAE]
S7PF BEFele e sEsia k)

VAT 5o Ate] EFo] FHEIL 9, AFAEA] I E=(Stewardship code) 7}
EQH0] FEFoate] &Eo] @S WA Atk HZ GWsiAde] 53] £3)oE FHst
HA E4EA E A 2EAGAY st RASAE EToE FaUIs 8kl 2
T Utk AT TES v=A FEFe HERl dejole] TRl ATl HEet v
of ZlHste], 2018'd 5¢ FFFIE *FAL AT HEE RS HAE B SRS
A& AR AIES B EX 0] AY FAAES Tyl vlg o AW7HA AAISHH A
AE 348 gital 20199 FFF3lA Aol S AL o]AE] YAS TS 5 AATEY

ojAH o5 FF T et FAk di-go] A o EAIZE Ha L, FasAL AThI)
Y5727} FE31E 2 (standard playbook)dll whe} SARE o E S5-5 HUlshe A

3) John Pound, “The Rise of the Political Model of Corporate Governance and Corporate Control,” 68 N.Y.U.L.
Rev. 1003 (1993), p. 1007; Ronald J. Gilson & Alan Schwartz, “Sales and Elections as Methods for Transferring
Control,” 2 Theo. Ing. L. 783 (2001), p. 790; Assaf Hamdani & Sharon Hannes, "The Future of Shareholder
Activism", 99 B.U. L. Rev. 971 (2019), p. 973.

4) "Shareholder activism, Capitalism’s Unlikely Heroes, Why activist investors are good for the public company",
Economist (Feb. 7, 2015) <http:/ /www.economist.com/news/leaders/21642169-why-activist-investors-are-
good-public-company-capitalisms-unlikely-heroes>; Joel Slawotsky, “The Virtues of Shareholder Value Driven
Activism: Avoiding Governance Pitfalls”, 12 Hastings Bus. L. 521 (2016), p. 522-524; Gregory H. Shill, “The
Golden Leash and The Fiduciary Duty of Loyalty”, 64 UCLA L. Rev. 1246 (2017), p.1254

5) Lazard's Shareholder Advisory Group, "2018 Review of Shareholder Activism', (Jan. 2019), p. 8
<https:/ /www.lazard.com/media/450805/lazards-2018-review-of-shareholder-activism.pdf>.

6) Ibid. p. 11.

7) Brian Hoffman, “Merger & Acquisitions: Developments in 2014”7, 2014 WL 7666082 (2014), p. 1

8) A, “Al2e) AEIsls, A FHol obd7l, FoF(2020. 9. 22)
<https:/ /www.donga.com/news/article/all/20200922/103041173/1>.

9) Josh Hinkel et al., "Agitators and Reformers: How to Respond to Activist Investors", Bain&Company (June
10, 2015) <https://www.bain.com/insights/agitators-and-reformers>; Juliana Bleiberg, “Activist Investors
and Mediation”, 18 Cardozo J. Conflict Resol. 857 (2017), p. 857.
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Hlalel 10) 13t SeUolA SAES BEFR A BeHow ARLS w7 st A
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S BuEd 5 Qe AGlA BEFA BE B S TAZ gl tjslel
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1 5Fel] E3h
7h, BHIIAX 3Ol HIE

BFolo] g B14ke) TS A nlo) 9N, WEFO} SAlel] WA= o] B4
Holx), RAHAA B BAS 432 Bast 9L oleh o] FAE SAPEIA 3 5ol

% FA F Shlol T 0AFL =olslo] S, o}n AAHA eka Ashrk Ak ¢l
th) YEFe], 53 sARCe] YEFolo] ot FH M BIIAAT wBolt. ol
P57 AAACT} B8 ABE LT WHOE F718 2 F 4L wpAsIaL o
52 vh, Sk 47142 o]9j & SAARITHE Zlolthiy

10) Aneliya S. Crawford & Fred R. Pletcher, “Chapter 16 The Barbarians are Past The Gate: Shareholder Activism
in The Resources Industries—-Canadian and U.S. Trends and Tactics”, 65 RMMLF-INST 16 (2019), p. 16-17.

11) A2l tik SAbe] diedete ve =208, HEY, “Fde2d tid o e, 7IdHaA
337 ABE(3=71AH S, 2019); ¥, “F5-3 5 T2 (Shareholder Activism)2| 715 23 913 2714
=9, "I E, AB0H ABE(Z=AYUETS], 2020)7F Ao, ] =RER FETAe] FE 9AE
BjAke] AR e Aol thetel= thEaL A otk

12) Leo E. Strine, Jr., “Who Bleeds When the Wolves Bite: A Flesh-and-Blood Perspective on Hedge Fund
Activism and Our Strange Corporate Governance System”, 126 Yale LJ. 1870 (2017), p. 1871; Gaia Balp,
“Activist Shareholders at De Facto Controlled Companies”, 13 Brook. J. Corp. Fin. & Com. L. 341 (2019),
p. 349.

13) Eol& B AR K HTT2] 252 7157 Lipton HEA} o]2] 3 H]8-& 3}tk Martin Lipton,
Steven Rosenblum and Sabastian Niles, "Current Thoughts About Activism", Harvard Law School Forum
on Corporate Governance (August 9, 2013) <https://corpgov.law.harvard.edu/2013/08/09/ current-thoughts-
about-activism>; Martin Lipton, “Bite the Apple; Poison the Apple; Paralyze the Company; Wreck the
Economy”, Harvard Law School Forum on Corporate Governance (February 26, 2013) <https://corpgov.law.
harvard.edu/2013/02/26/ bite-the-apple-poison-the-apple-paralyze-the-company-wreck-the-economy>;
Juliana Bleiberg, supra note 9, p. 858.
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ATt YeFofate] EFo] A71AR] AAe YA &
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73 FIANT= BFRE d7-20] JAvkD) FEFoate] tide] HA 42 FFY
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7t tidslAe M

FEFoAzte] FF e vFd 5 AR, A7]A e tBARlA AR HEE

14) Lucian A. Bebchuk, Alon Brav & Wei Jiang, "The Long-Term Effects of Hedge Fund Activism", 115 Col.
L. Rev. 1085 (2015), p. 1150-1154.

15) Matthew R. Denes, Jonathan M. Karpoff & Victoria B. McWilliams, “Thirty Years of Shareholder Activism:
A Survey of Empirical Research”, 44 ]J. Corp. Fin. 405 (2017), p. 411-412; Alon Brav, Wei Jiang & Hyunseob
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<https:/ / papers.ssrn.com/sol3/ papers.cfm?abstract_id=1947049>.

16) Nickolay Gantchev, Oleg Gredil & Chotibhak Jotikasthira, "Governance Under the Gun: Spillover Effects
of Hedge Fund Activism", Eur. Corp. Gov. Inst. (ECGI) - Working Paper No. 562 (2018), p. 2, 4.

17) Katherine Rushton, "Carl Icahn Attacks Companies That Protect ‘Unfit’ Chief Executives", The Telegraph(Aug.
12, 2014) <http://www.telegraph.co.uk/finance/globalbusiness/11029776/ Carl-Icahn-attacks-companies-
that-protect-unfit-chief-executives.html>; April Klein & Emanuel Zur, "Entrepreneurial Shareholder Activism:
Hedge Funds and Other Private Investors", 64 J. Fin. 187 (2009), p. 222-225; Joel Slawotsky, suyzranote 4, p. 525.

18) Gibson, Dunn & Crutcher LLP, “Gibson Dunn 2016 Mid-Year Activism Update” (2016), p. 3
<https:/ /www.gibsondunn.com/wp-content/uploads/documents/ publications/ MAReport-2016-Mid- Year
-Activism-Update.pdf>; Gregory H. Shill, supra note 4, p. 1261.
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BUARINE AZS FHRAE FEFL AT AEFH 2] BFo|Th Ty
AR o] g 2 Fe] o2 5% vk Hol ASHA 2 ATl AGANe HEL F
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A T v 87E @ F AT FEFAE A9 A] ks Tl F9THe 2o vt
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ey BgRle] ks AFsEAY Ak A&SA 7= sHE, BEFelAs 37 A

19) olst AFFIAY] S5 DAl Ak, WS BK, TT 7T A LA L~y P77 2 R EIEHG - T L
DFHEOK D) DIGE D 74, BANS) +—F vol. 30(2014), 160-162%H; Aneliya S. Crawford & Fred R.
Pletcher, supra note 10, p.16-17~16-21.

20) Jared L. Landaw et al., “The Ten Elements of a Proxy Contest Settlement”, 26 No. 3 ACC Docket 74 (2008),
p. 75.

21) Doron Levit, "Soft Shareholder Activism", Jacobs Levy Equity Management Center for Quantitative Financial
Research Paper (2011) <https://papers.sstn.com/sol3/ papers.cfm?abstract_id=1969475>; "Are you Prepared
for an Activist Attack?", Fin. Profiles (Mar. 19, 2013) <https://finprofiles.com/media/2013/03/19/are-you-
prepared-for-an-activist-attack> Randy Rinicella et al,, "§ 46B:29. Responding to an activist campaign'", Successful
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Apoh &2 Azl A AAE 245 Ao TR3ITD) o] F fs) 2% FHl AHE-HE
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AH 5ol Y HokHS Toke e vel AN & Bast ek

L. 7| 2HEREARte] A QML S

S NBEAANE WEG FF0} kel APPET AHo] o 71 H O AAE
shof ek, 71 BRI A7 7 & 9 A%, S AL 29 2 Tl
Btk Aloke] AAsThY 22| E Asiof sk, Aol AHskx wriel FIBERAeA 1

o5 HF5A Ao} Bk oA S AEAR S AT o] olu] YA o] FoiAx
Utk BEFATL NS NBEAAE YEFAAE AT DAL 214 2T &
QITk20) WEFoAte] FAo] ARSI Aok REAR A A2k AL 7 REAR S}
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St AEFOAe] AR AS AL FA A HE Dels A7t Uk Ak

22) Jane K Storero & Barry H. Genkin, “E-Proxy, Shareholder Forums & The New Age of Shareholder Activism’,
12 No. 5 Wallstreetlawyer.com: Sec. Elec. Age 13 (2008) <https://www.blankrome.com/publications/e-proxy
-shareholder-forums-and-new-age-shareholder-activism>.

23) o] & &3] “self-white papering”©]2til gt} Aneliya S. Crawford & Fred R. Pletcher, supra note 10,
p- 16-28.

24) T KA A A FT-AJEM B/ VER], THETT 77 4 EA MRISOTE(L) : So— Ik 2 Tk
WE—=-T 7T 4 ©XLDORMBINZH £ 2T, EEH 20575(2015), 99,

25) Randy Rinicella et al,, "§ 46B:29. Responding to an activist campaign", Successful Partnering Between Inside
and Outside Counsel (2020).

26) Aneliya S. Crawford & Fred R. Pletcher, sumra note 10, p. 16-29.

27) Jane K. Storero & Barry H. Genkin, suypra note 22.

28) Jane K. Storero & Barry H. Genkin, Ibid.
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29) Randy Rinicella et al., "§ 46B:29. Responding to an activist campaign", Successful Partnering Between Inside
and Outside Counsel (2020).

30) Aneliya S. Crawford & Fred R. Pletcher, supra note 10, p. 16-27.

31) A~ &, " - ORI ) — KBl O Proxy Regulation# 2% L T —,, gk 2059 5(2015), 53,

32) T RAR A T A/ BRI TEE, BR(EE4), 99,

33) J.P.Morgan, “The activist revolution: Understanding and navigating a new world of heightened investor
scrutiny”, (January 2015) <https://www.jpmorgan.com/jpmpdf/1320693986586.pdf>.

34) Brian Hoffman, supra note 7, p. 3.



10 MTIMAEEAT S& M98z (2021.1)

olojg F7a) FRuPolt SAIZhe AaBehe olnl 7k BT, WAl Alglel Hu
W7 Aol A71A A BES FTE FFR olulAz} 2w ek @
A AR AFFAE AWSIAL DA AT LAl 4ol WstE aTH 9lrko)

Lt @ ST CHEh ZEAL

BTt 28T A5, e FEFolAel B AEE - 2avt Ak 7AH
o= et £4, 54, 7Y, A=E, A=, A9 FEHY, T, RS
A& (track record of creating value) 5ol ThallA A = Job3) FFFofAe] 542 3
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35) Steve Wolosky, “Lessons Learned from Darden”, Private Fund Report: The Role of Activist Funds (2015)
<https:/ /www.olshanlaw.com/media/ publication/286_UCLA-Electronic-PE-Report-2015-Brochure-Final.p
df>; HFT &K, T 7T 4 EA T ERERIBD/NT XA L7 b BBECER. B e L ol BT
#5)—7F vol. 37(2015), 98%.

36) Joseph A. Wayland, “§ 52:90. Shareholder engagement and activism”, Successful Partnering Between Inside
and Outside Counsel (2020)

37) Areliya S. Crawford & Fred R. Pletcher, supra note 10, p. 16-30; Randy Rinicella et al,, "§ 46B:29. Responding
to an activist campaign", Successful Partnering Between Inside and Outside Counsel (2020).

38) NT KA A kA FT-A A B/ R, §iHEE24), 109,

39) Rob Swystun, “How To Prepare Your Own SWAT Team To Combat Shareholder Activism”, Pristine Advisers
(Dec. 6, 2013) <https://pristineadvisers.wordpress.com/2013/12/06/how-to-prepare-your-own-swat-team
-to-combat-shareholder-activism>; Randy Rinicella et al., "§ 46B:29. Responding to an activist campaign",
Successful Partnering Between Inside and Outside Counsel (2020).

40) IS &K, Bi(E3S), 100,

41) /37 XA A A FT A/ B/ W], §iHRE24), 109
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(June 2, 2015) <https:/ /corpgov.law.harvard.edu/2015/06/02/ dealing-with-activist-hedge-funds-4>.

52) /T XA A kA FT-A/ A B/ IR, mTREE24), 119,
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74) Henry T. C. Hu & Bernard S. Black, "The New Vote Buying: Empty Voting and Hidden (Morphable)
Ownership", 79 S. Cal. L. Rev. 811 (2006), p. 830.
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54 Stan. L. Rev. 887 (2002), p. 889.
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Abstract

Study on the company’s response to shareholder activism
Kim, Gyoung-1l

By taking up a significant but non-controlling equity position in a target company and
exerting pressure on the company, activists try to bring about the changes in the company.
Activists seek to earn profits by taking advantage of the increased stock price performance
which follows such changes. In recent years, shareholder activism(“activism”)’s growth has
been striking and activism is influencing a variety of corporations. The company’s response
to activism is becoming more and more important today. First, this article provided an
overview of the corporate effects of activism and the steps of activist activity. And then it
reviewed the company’s response to activism in the United States where activism most
frequently occurs and tried to find its implications for Korea.

Main criticism against activism is short-termism. But based on empirical findings, the
theory and the reality, the validity of criticism that activist shareholders have detrimental
effects on the interests of targeted companies and their long-term shareholder seems to be
uncertain. The typical steps of activist activity consist of (a) a selection of the target
company, (b) accumulation of target stock and public announcement, (¢) discussions with
management, (d) public campaign, (¢) an agreement, (f) a proxy contest.

As response before activist reaches out, there are (a) identifying weaknesses and taking
pre-emptive actions, (b) communicating with institutional investors in advance, and (c)
identifying activist in the company’s stock. As response after activist reaches out, there are
(@) investigating activist, (b) communicating with activist, (¢) communicating with
institutional investors, (d) evaluating the activist's proposals and adopting such proposals or
rejecting the proposals, (¢) responding to public campaign, (f) entering into an agreement
including standstill agreement, and (8) the regulation of a proxy contest. As anti-activist
devices, there are staggered boards, a two-tier pill, bylaws to address the shareholders’

proposal, golden shares, and so on.
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(D In Korea, there would be a need to ascertain the activist's attribute, characteristic, a
method of activity and so forth, to communicate with activist seriously, and to evaluate the
activist's proposals objectively rather than to react against activist unconditionally. @ It
would be necessary to keep in mind that no company is immune from potential activist
activity, to identify vulnerabilities from a financial, operational, corporate governance
perspective before activist intervention, and to take proactive steps to address them. ) The
company should regularly monitor trading in derivatives and parallel trading as well as
changes in its shareholder base and stock trading volumes to identify activist. And the
identification of beneficial shareholders would be necessary. @ The company should
consider entering into an agreement as one of options to avoid a proxy fight rather than
only seeing it in a negative light. ® According to the Financial Investment Services and
Capital Markets Act("FISCMA") section 147, an issuer of listed stocks is required to, when
it manifests its opinion concerning the solicitation to exercise voting rights by proxy, submit
a written statement with such contents to the Financial Services Commission and an
exchange. But a shareholder is not required to do so. There would be a need to reform the
legal system to secure the accuracy of ‘manifestation of opinion’ of activist as well as an

issuer.

Key Words : shareholder activism, response, anti-activist devices, short-termism, standstill

agreement, proxy contest



