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40) GATT Article XXI(Security Exceptions); Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of which it considers contrary

to its essential security interests; or

(b) to prevent any contracting party from taking any action which it considers necessary for the protection

of its essential security interests

(i) relating to fissionable materials or the materials from which they are derived;

(i) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods

and materials as is carried on directly or indirectly for the purpose of supplying a military establish-
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(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United

Nations Charter for the maintenance of international peace and security
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45) Tania Voon and Dean Merriman, “Is Australia’s Foreign Investment Screening Policy consistent with

International Investment Law?”, "Melbourne Journal of International Law, Vol.23(No.1), p.72-75, 2022.
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[Abstract]
A Study on Australia's Foreign Investment Review System

- Focusing on the Korea-Australia FTA and Regional Comprehensive
Economic Partnership(RCEP) -

Song-yi Song

In response to global challenges such as the COVID-19 pandemic, the Russia-Ukraine war,
and intensifying U.S.-China technological rivalry, major advanced economies have increasingly
employed foreign investment screening as a critical policy tool to safeguard national security.
The United States, for instance, operates a stringent screening system through the Committee on
Foreign Investment in the United States (CFIUS) and grants exceptions to countries with com-
parable systems, such as Australia, by designating them as “Excepted Foreign States.” However,
Australia has developed its own distinctive screening framework, which includes regulations on

abundant natural resources and land.

This study examines the evolution and key characteristics of Australia’s foreign investment
screening system, analyzing its operation within the context of international investment agree-
ments such as the Korea-Australia Free Trade Agreement (FTA) and the Regional
Comprehensive Economic Partnership (RCEP). Since the enactment of the Foreign Acquisitions
and Takeovers Act (FATA) in 1975, Australia has established a unique system that rigorously
manages foreign investments in land (classified into commercial, residential, and agricultural)

and critical assets like mineral resources while balancing investment promotion with regulation.

In 2021, Australia introduced significant reforms to its screening regime through the Foreign
Investment Reform Act. These reforms enhanced national security screenings and granted ex-
tensive powers to the Treasurer, including retrospective review authority. These changes have
enabled stricter scrutiny of foreign investments in sensitive sectors. The 2023-24 Annual Report
of Australia’s Foreign Investment Review Board (FIRB) highlights these developments, includ-

ing five divestment orders related to national security concems and a doubling of compliance
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audits compared to the previous year.

Australia has also taken measures to ensure that its national security-related investment
screening does not lead to international disputes. For instance, the Korea-Australia FTA explicitly
excludes Australia’s foreign investment screening from investor-state dispute settlement (ISDS)
mechanisms and incorporates reservation clauses and security exceptions to safeguard its regu-
latory autonomy. These provisions reflect Australia’s approach to harmonizing its investment

screening system with international norms while minimizing potential conflicts.

This study underscores how Australia’s foreign investment screening system serves as a val-
uable reference for South Korea. As a technologically advanced nation with high export depend-
ency and geopolitical sensitivities, South Korea must develop its foreign investment screening
system to balance national security with economic interests. By drawing lessons from
Australia’s experience, South Korea can adapt its policies to address evolving global challenges

effectively.

Key words: Australia’s foreign investment screening system, Foreign Investment Reform Act,
Foreign Investment Review Board(FIRB), national security screening, Korea-
Australia FTA, Regional Comprehensive Economic Partnership (RCEP),
Reservation Clause, Security Exceptions Clause, Indirect Expropriation, Investor-

State Dispute Settlement(ISDS), International Investment Agreements(IIA)
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Article 1. Scope of application

1. This Convention applies to arbitration
between an investor and a State or a
regional economic integration organ-
ization conducted on the basis of an
investment treaty concluded before 1
April 2014  (“investor-State  arbi-

tration”)

2. The term “investment treaty” means
any bilateral or multivlateral treaty,
including any treaty commonly re-
ferred to as a free trade agreement,
economic  integration  agreement,

trade and investment framework or

cooperation agreement, or biGlateral
investment treaty, which contains
provisions on the protection of in-
vestments or investors and a right for
investors to resort to arbitration
against contracting parties to that in-

vestment treaty.22)

Bl 2 geF A2Z(Application of the
UNCITRAL Rules on Transparency)+ 2013
UNCITRAL 354 F&o] 2g|Adx Fek

gablz

grlauR| e,

=L 9

2014. 11., p.121.)

FAbzol oGA A8E F A=AE A
o= JrAstal vk A Az Al
(Bilateral or multilateral application)< 3%
T=o] & k] Aol A3z #
HE HA ko, AAEADHY =
Az QA 232 FRE oHA B BT
oJ &= 2013 UNCITRAL §984 2] 2§
"okl AR,

Bilateral or multilateral application

1. The UNCITRAL Rules on Transparency
shall apply to any investor-State arbi-
tration, whether or not initiated under
the UNCITRAL Arbitration Rules, in
which the respondent is a Party that
has not made a relevant reservation
under article 3(1)(a) or (b), and the
claimant is of a State that is a Party
that has not made a relevant reser-
vation under article 3(1)(a).23

2|2 geF A2Zx A28 (Unilateral of-
FFol § Wk
Aol T AR 0SB Ysror,
ATAGFEAAD ] Bl ISDS ARzl 2013

fer of application)> 3]73

gt F]xJole}. (o]A7l, “UNCITRAL W/G 119] £%B78 @ofol] st =9] A3} A1), of

22) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(22A 2 FoF Y& - hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

23) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.

(M

convention-e.pdf)
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UNCITRAL A F2lo] ALx= Ao
&% 7%= UNCITRAL F84 73]
o] HEHES FAHATE ol H=H, T
AR} m A=l & doke] FAk=ol ofy
e w70l & Wk BAER] B9l

= UNCITRAL F34 720l 4 7=
A el wep) Aed 7 slvke A

ol oleth

12

Unilateral offer of application

2. Where the UNCITRAL Rules on
Transparency do not apply pursuant
to paragraph 1, the UNCITRAL
Rules on Transwparency shall apply
to an investor-State arbitration,

whether or not initiated under the

UNCITRAL Arbitration Rules, in

which the respondent is a Party that

has not made a reservation releevant to
that investor-State arbitration under
article 3(1), and the claimant agrees
to the application of the UNCITRAL

Rules on Transparency.24)

)
mjo
o
il
F

)
e
l>
_I,r

o oF Az A3EL
chardk el £ %Fiﬂ EAe o,
u{x

g0k A= WeS,
A2z A5 FAATE UNCITRAL F

A gt Ag oRs 2Estr] fsiA
FAEAS MENEH =) 235 48

¥ & 9ee 2 S Uk

M2 FoF A3ZE H (Reservations)
of tial A8t Utk A3z AL 5
okl 7Hd=ol 1) 58 FAEAE F
gokol Hg tidolA AsAY, 2)
UNCITRAL $A7+2 ]9 B8 FA713]
of 7|3+ ISDSOIA A= A5 &
Yol AgollA AstAY, 3) A2z A2
go] g7 Melo] M2 5 Foe
UH HE-E Ak 5 37 WA

08 §RE AAY 5 Y2 FAB

Article 3. Reservations
1. A Party may declare that:
(a) It shall not apply this Convention
to investor-State arbitration under
a specific investment treaty, iden-
tified by title and name of the
contracting parties to that invest-
ment treaty,
(b) Article 2(1) and (2) shall not ap-

ply to investor-State arbitration

24) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(R A Pk AF  hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf)
25) o|xfgl,
p-127.

“UNCITRAL W/G 112] £37d gofo] ush =9

Ak Ay, e FEA ALY, 2014, 11,

Mo
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conducted using a specific set of
arbitration rules or procedures
other than the UNCITRAL
Arbitration Rules, and in which it

is a respondent;
(c) Atrticle 2(2) shall not apply in in-
vestor-State arbitrattion in which it

is a respondent.26)

& GAE] ojlE RS T 5

2817 k2

B ek Az = FEO W
(Formulation of reservations)®l| g+ -4 %]

ol &S 7RI Adx A1ge “A3

Z Ao FRE Aty AT A
=y

AL F0E xﬂé% % Q=) 4%

ofof 3jm, 1 PAFo) Tjs) Beko] W

s %A] o %EL:_ ao] AT 7

A4}, Z, A3z A2de] e FRE 7
et Al SA ao] BASHAT, 1
9lo] fRE Al tis] Fefo] oln
Tagk Fol fRIF AEE A U
AL 77+ A FEe =t
28] A4z A5 BE S8 L 7 3
AE 7|8 UN AHEE 32

8
NESEE s, A4z A6 IS

N
o

rr

O
-

¥
o to
2

H

2
S

26) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(2] A FoF U * hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

27) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(2N A FoF Y& ¢ hitps:/funcitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

28) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(22 FoF Y& * hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

29) Y& ° “Reservations may be made by a Party at any time, save for a reservation under article 3(2).”. $HH,

ol |y FoF A19£9} the Fzoltt. vy Fof Al19xEE
&5 et 9171 T2olC(OIA R, 20141 UNCITRAL 5%‘*3 Foro] A A
3% 59(4), 2014. 12., p.221.).

I} M8 FHOR 7, A
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FRE AAEA AT
o Ha: Jg ZA B WIS

% A 820

X
Sos
(o
2
I
f

2 R R AR 28
o By A% fH B
W HAE 93 s, Pl B L

NFIE FASA FH HAL £HY

Qe A=A Fe AgHL Jrka

Uo7t g dof Zi]SZ:(Application
to investor-State arbitrations)= & B
T4, 3= 1 aEgigd 01%‘7—01] 7§A
H ISDS Aztol|qt A EHES 831,
A6Z(Depositary)= & T 7IEAE
UN A0 2 74 3t) Al72(Signature,
ratification, acceptance, approval, accession)
= A B HEed s sk, Agx

(Participation by regional economic in-

tegration organizations)= EU & #9734
SH7ITY Fodol B EFHE Fa 3l

0 820 Hsle Yool 99 Y02 Soble Solnz, A1 g8 EL 2 4

t}. A|9Z(Entry into force)= Al HA| H]F=
=47 718 @R e7lde] Zstd
S gopol HEHEE st 9L, Al
10Z(Amendment)= & FFe] A W
= AAs Ask . =3 Az
(Denunciation of this Convention)= & & <F
owREe] 2F WS sk Stk
Az BEM 2 goF AszRE Allxs
dokel A, HIE, 71E, A, 2E Sl
ek AR FAHoZA o] FA4
A A s Ik xdolgtal & Ao

t}32)

3. 2014 EEAZE Feoke] oo
37}

2014 EEjA 2~ ok 2014. 4. 1. oA
AAE 7|1& FAEA = 2013 UNCITRAL
A qEolgls gr1dos Hid T

=]

A TS Ag3le] ISDS Al2El 2k

o
o,
tlo X

Y Suot- 99, §

5l T2 GA=Ol EHI7IS oiE Bart Q7] ti=olt (o1ATl, “2014'd UNCITRAL £37d § ]

WA B -

o)

Al

31

~

oW x3to] sMI} AL FAlO

sha] =% 59(4), 2014. 12., p. 222.).

o2t RAA P fE 29 FAFCR, 1) 2oy I VCLTY “RE9] 7igo] FRIHA] e

£ 24, 2) 54 GARY quo) tj T YAR g % IR Qg BRI WA A o

SiAe A2 1ieln olx] i

£33 gorel WA B
223-226.).

- §u x50 ST}

32

~

Al 3) FE9] A JHAG YA FESHA RE £, 9 7IE
TR 4 7178 (amendment) 232 FF 7HsAd S0l Al71E 1L

Hge FA0R - IxYete

oItk (see, O]XT1, “2014'd UNCITRAL
=& 59(4), 2014. 12., pp.

|1, 201419 UNCITRAL £33 @oFol 0] B4 - 41 539 S|4t 58S 3402 2, A4

&Fsl=% 59(4), 2014. 12., p.210.; United Nations, United Nations Convention on Transparency in Treaty-
based Investor-State Arbitration, 2015. 2. (28] @oF U-F * hitps://uncitral.un.org/sites/uncitral.un.org/
files/media-documents/uncitral/en/transparency-convention-e.pdf).
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of A Ee} AL Fol A s 7
Agle] olAE Wigats Zlolw 3 FAA
o) 9A}#) 4ol o3 19 8} (fragmentation)

FAEARA o
A o2 ot

II. 2013 UNCITRAL %4 2
(UNCITRAL Transparency Rules)2]
W-§

1. =4 w73 7L

2013 UNCITRAL 584 7235)(UNCITRAL
Rules on Transparency in Treaty-based
Investor-State Arbitration, 2013. 12. 16. <} €}
2014. 4. 1. % F30)2 ISDS Hzjol| A 2}
A=) F3AAF FAE o]t WM
5] oFolA AL SlelE EetaL, 71E
IAEAE BEE & FA 71YEME

7143, confidentiality) o] A2}

o

UNCITRAL ZA)12)(1976
AT Z 20109 A AT
AA=E 710l TA 7™
2 35 dejHow FAA

rL
ol

Zo| ik AL HFo] %ﬂé‘vh
UNCITRAL ©]& g BHl#-g 3] 4sl7] ¢
3 FrgAdo] ¥ 7351 2013 UNCITRAL
T4 12S APstr]el o] 25t ol
gt 2013 UNCITRAL §%HA 32 4%
ARG A B FE42] 9 F7H(open
HIZA AT (FAALY] =2
2 B EAGAR A3 AAEE T

< AL A3

hearing),

33) UNCTAD, “Reforming Investment Dispute Settlement - A Stocktaking”, IIA Issues Note, Issue 1, 2019. 3.
pp.5-8. (https:/functad.org/system/files/official-document/diaepcbinf2019d3_en.pdf).

34) o|xj
513]=% 59(4), 2014. 12, p.7.

9, ©2014d UNCITRAL 594 &oto] ¥ R

-8 £ NI HES FYO

" A

35) United Nations Commission On International Trade Law, “UNCITRAL Rules on Transparency in Treaty-
based Investor-State Arbitration”, https://uncitral.un.org/en/texts/arbitration/contractualtexts/transparency (2024.

12. 10. %5

36) United Nations, General Assembly, “Resolution adopted by the General Assembly on 16 December 2013”,
A& https://documents.un.org/doc/undoc/gen/n13/445/99/pdf/n1344599.pdf.
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2. 2014 EA2 Fofate] A 3. 2013 UNCITRAL %34 39
z3H =9 Q
2013 UNCITRAL $%4 7123} 2014 & g F2 U
a/t]/\ Foko EU:]/E] 701'3:]'11]’% 7o 5 UNCITRAL lzl__ug/\é 7:(_]'% ES 87.H =
T FThE ASHAH GPHOEA, (AticesZ TAIFO] 90w, ISDS Aol

UNCITRAL %A 722 2014. 4. 1. ©o] A Z+= o] Z7), Bl EAYA= 2 b
o AA" FAFA TAS ISDS A BAGAate] o AN AE TFeAlE 2
A Agse sle dHeR FEREA 5 2y 23 9 G4 aase
12 A-8&H9 714), UNCITRAL FHA TR Quhan =9 zdo] &o o}
TS 2014. 4. 1. o]dol AAT FAH 3 2t}

ol 2% ISDS Hake] 7B-¢olx A&
HEE AR A8UNE et A
¥ Zo] 2014 R FeFolr}3s) uwh
2hA BEjH 2 Pk UNCITRAL FHA4
o] AL A= FEA Aol #3
22 Y82 2014. 4. 1. o)Al AAH
B 2AS 1SDSO 2-g317] 1%
AR W8-S gkl S otk

UNCITRAL F84 712 #12(Scope of
Application)v FAEA GAF 1hol]l B
o] ezt glthd 2014. 4. 1. o] F AAH
FAEAA 24T UNCITRAL A2
of we ISDS Aol A-8g< st
It} A|2Z(Publication of information at the
commencement of arbitral proceedings)= ]
d7=0] ISDS TAANBME st &
ArAES SANAA AHRS AHET
o SASESE FoBHN, Aol FAA

AA A5 A, BAPAAE 4H, B

37) see, oI, “TAIFAHO] ISDSAA] Zisfoll ¢t A, =A<} B(AR6), ottt Heldta,
2019. 7, pp. 158.; ¥, “UNCITRAL £ 4] &0k} §to] FTA SA1ARS] £HA 7749 vla
&7, AAAYATL 11(1), 2013, 3, pp. 2-4; LA, “FA AR Z S 95 UNCITRALT ICSID 5
Aol B Ul BAT EHY FHE FHOY, HRUYSL HASI =L, pp. 3335

38) O|A7l, “2014'F UNCITRAL £33 gofo] WA AR - {1 249 siMat Ag2 sz -7, =AY
&t3]=% 59(4), 2014. 12., pp.204-205.

39) o]XH9l, Ibid.

40) United Nations - United Nations Commission on International Trade Law, “UNCITRAL Rules on Transparency
in Treaty-based Investor-State Arbitration”, 2014. 1.

(Y& https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rules-on-transparency-e.pdf).
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A ok, oA FAEA A BRE
Net=E 7183tk A3x(Publication of
document)= ISDS Ax}] A|EH EE
HIAHAS 2 Ao SAMEA,
AE7VEIA, SABHEF] B4 5 2%,
AE&715 Fol A7z HEAE BS
o] dATE §le T INEE AS 4
2o g qrgste], B4 H2e BNl
Al FAstal It} A|4Z(Submission by a
third person)= FATAAZE obd A3A}
(IREAZARAL, ARIEA], NGO )9l 94
Ad(amicus curiae brief)d] A|&ES AT &
Al 24 19 W o]wAA, s Al
327F EAC A olasi#ATE A=A,

SABARE AR E5E F=A, TA
AxF WA BA-AA] =g R
HE HAEA TE FABFEIL ¥
slol] &-83kal Ut AI5Z(Submission by
a non-disputing Party to the treaty)= H|&%3
A= (non-disputing Party, ISDSE 73
FAAke] 2 A =& ou)e] ZARHE B
AR A HEdE oHA A= tisf
TAS ok A6 (Hearings)= T4

?(hearing)2] INE Yo7 A,

o

M

N

PH

1
T

g

-

oqejFozw A7z HUAR HE 5 A
T7F e AT FeddE ReviE I8
& e deE st A AlTE
(Exceptions to transparency)™ FHA T4
o 2§ of2] Aol thdt FHOE,
UMY, FAYEA W) AR, T
A2 FURA NI AR, 27
olr Iy AR S8 ndARZ FAS
o, SARER7E 2RSS HE
A AHel EA RUARES JHHA
(redaction)d= W= A3k Tk A8
Z(Repository of published information)= A}
g 3ME 99T 7IBAE UN A8
= UNCITRALSA A% 3 7]8(PCA
Permanent Court of Arbitration)2 Td 3}l
e

4. 2013 UNCITRAL 94 7]
o) 5 %7}

o]’¢-2] 2013 UNCITRAL T34 712
ISDS Al=o] tjat EPA BE n|ne 3
A FAEAH Ropol| A F7]29] £

4 st ol Y FiA o]
2014. 4. 1. o|3of AZAHE ExFA 0

41) United Nations - United Nations Commission on International Trade Law, “UNCITRAL Rules on Transparency

in Treaty-based Investor-State Arbitration”, 2014. 1.

(Y2 * https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rules-on-transparency-e.pdf).

o| A5, “UNCITRAL W/G T12] £HA] & ko] &t =0] A} %
“20149 UNCITRAL £/ Fofo] 94 A - 38 239 sjAu Ae-g Aoz -7,

pp.54-96.; 0]7\H
RIete)

52

59(4), 2014. 12., pp. 205-207.

A7, U =HAIALe, 2014. 11,
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E9d517 Z27)8loF”, 2015. 5. 20.

43) Seoul ADR Festival 2024, ADR Conference, Session 4, https://www.seouladrfestival.com/session4-readmore

(2024. 12. 9. ¥3)
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(pleadings, memorials, briefs),

(transcripts),

44) N. Jansen Calamita & Ewa Zelazna, “Transparency in Investor-State Arbitration - Where Does Asia Stand?”

in The Asian Turn in Foreign Investment, Cambridge University Press, 2018, pp. 14-16. (§3] $=2

UNCITRAL 9735 =2 doA, “EAj9] 7|8 dS 125,
BYs7| = st Th (Ibid.))

she Zle ARk gohars ARlo) ARe

ISDS ARl A 78 A £H/gS Al

45) 3ta] FTA <UAMolE, FAJE, hitps://www.fta.go.kr/us/doc/1/ (2024. 12. 10. B%)
(Z=2 Y& ° https://www.fta.go.kr/webmodule/_PSD_FTA/us/doc/kor/27-11Investment.pdf).
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(F2 Y+ ° https://www.fta.go.kr/webmodule/_PSD_FTA/us/doc/kor/27-11Investment.pdf).

48) 3ta] FTA <UAMolE, FBAIE, hitps://www.fta.go.kr/us/doc/1/ (2024. 12. 10. B%)
(Z=2 Y& ° https://www.fta.go.kr/webmodule/_PSD_FTA/us/doc/kor/27-11Investment.pdf).
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49) PCA, cases, Elliott Associates, L.P. (U.S.A.) v. Republic of Korea. PCA Case No. 2018-51, https://pca-cp-

a.org/cn/cases/197/ (2024. 12. 10. B

50) PCA, cases, Mason Capital L.P. (U.S.A.) 2. Mason Management LLC (U.S.A.) v. Republic of Korea, PCA
Case No. 2018-55, https://pca-cpa.org/en/cases/198/ (2024. 12. 10. ¥2)

51) PCA, cases, Elliott Associates, L.P. (U.S.A.) v. Republic of Korea. PCA Case No. 2018-51, https://pca-cp-
a.org/cn/cases/197/ (2024. 12. 10. =) (Y= * https://pcacases.com/web/sendAttach/2577).

52) PCA, cases, Mason Capital L.P. (U.S.A.) 2. Mason Management LLC (U.S.A.) v. Republic of Korea, PCA
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53) 42

“Documents that are to be made public pursuant to Article 11.21(1)(c) of the Treaty shall include

pleadings, memorials, and briefs submitted to the Tribunal by a disputing Party, as well as any written sub-
missions submitted pursuant to Article 11.20(4) and 11.20(5) of the Treaty, but shall not include expert re-
ports, witness statements, fact exhibits or legal authorities.”

(Y= EA] * https://pcacases.com/web/send Attach/2577).
54) 92 AFA ° https://peacases.com/web/send Attach/33807

57



O s@msE 2025-01

A105. AH9Z59)).

Z3etd, AElsls Wol& ISDS AR
A= @1 FTA §384 1 (AI1121% 5)
o] AA &5 PCA YAOIEE 53
SAEALY] M 2 AR 3
Ho AR 7}A E(redaction) A3}, T4
g 3N 2 AA FA B 5 A

A Tl TAEAE FHA =S

-

ol

iy

BN

ZAo HEARY] BT EXRT DAY
o). ©]+= 2013 UNCITRAL E34 7733

A A= EHAS 2 U
1) FTAS] 944 %3}o] ISDS AA| AHl
EAM EHHOE 2FE Y-S B

Fe Uwd Az 971 5 oo

ok

55) 92 AFAL ° https://peacases.com/web/send Attach/35304

58

W=~
o, &
)
r lj
H
lo,
ko
o
Rd
[»
bihi)
L
X
s

tgtel=ro] 2014 EE]A 2 FHokol 71y
749 2013 UNCITRAL FHA &<
2014. 4. 1. o] AAH 7|E EAEA
ol= A& 4= glof 1SDS AAte| T3
I AEE AR F Aok ol A

Slol A thgtRl=re] tie] AHEE o],

< skt 719 ¢ e Aol

et FEse] B BAl, FEEe
A 27 A AR BT o] HY
wE BA|, o2 2 A1 el Fujo
we} el ol T4 ARe F S
24, 71 FARAET ] B BA, F

A HEYE S7F 98 A4 5ol 3o, &

71 BEIMA 3ok JIIA| 2HA =04

)

ghlzo] BEjAss ok HYghe
M 2014. 4. 1. ool AAH FAHA
o] tia) A= 2013 UNCITRAL £94 713
S &7 #Hg3lo] ISDS Hapel FHAS

313 79, o 22 384

70
AL FHoZ ot

N\
2
o



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

FrgAgol etE FAAHA TR
= DSE A7 of H}
HEE Y 202 relth &, &
A2 el M I1SDS A&vh B WE
H &3 ARbo] 4285 BR ofn] Feel H
7k, ®@jM2s FoF % 2013 UNCITRAL
T4 AR Q8 FAEAY M
TedE, ¥4 5ol EH%—Oﬂ ek
ISDS A&7} & oz 243 &
= Aotk At =7t Aled A9

F A AW F/NE B THALISDS
A AW} FAA = AR EEshAl U

eogts I Y A A3 EHQgh

ol

32

=

o
ofl
>
By
o2
Ky
S
x
E
>
B
A

A2 FoF 71912 ISDS AAFo) A1 <]
88 75t FAle RBiele AowA,
AALBl oA tigRl=re] o] A EE

o), T W YA EAHHA

LI U U

riot

25kt Zlofake S 3R

Ll B2|MA &oF J[RIA| 1a{st 2x|A
(1) =W B =uiagstel A7
(7h EeM 2 doke] =uiate] B -

mEl s epl Thste]
Mzl waE 4%, meldz Hek

Fupatel #A7H B4 ek
zopo] WEHW FPY AVE AF

A GE A, ol ME9] ¢iHo] HQagh
| of Ho| )] AEFZH o= UYUE(Monism)
I o] E(Dualism)e] thHo] o] Ak
YU 2ok HEY I glo] =
o] YR=Z Z=E(incorporation)HThH= 73]
ola, o]YEE XS FURCE ¥
(transformation) ¥ o] oF &8-& 7Zth= ZA
dlojct dAF oz we Ivle] Y A

A &5 AR, olUARe YA

Afte guHg 2 898 7t
T Aoz gAE =

56) A, TRoFe : o2t AlsY,, BFJAL, 2023.9. pp.486-489.



g

BrgAE 2025-01

o Y HLo] Jpssithad ghd, ISDS TA A4 9] 7] 2 F
). g 2 dHARA] A HE=E WA B AH A&t e FUHS

ZoF3 WE N, 7HAF ol A B Ao A9
2472 27| oRo) B WAl LS

8] =

o MBS AMA(F, SEWSA Wakagitdo] ISDs Hale] #§EnT
o 947, A PA] AL Ag3td 4 PSS, dEuTel mMs Ho
T RAE st e AeR B o A A9 mEldz gk E 2013
o7 UNCITRAL F7373 13 HE3 5UT

o] w}ﬂ’ gane] melss wer  BOE VA SR, ded wEse
o 71 o waEE maas g UG weIsDs Aatel £l
obe Wmol op glolw WMEd Loy ool eI HEF 52013 UNCITRAL
599 2 90 w3k melds dore T4 Aol RAtaSs g ALS
2013 UNCITRAL 534 7216 o) g 0 B8 80l o S8 34
s1 % A pelw, Aa) wge oo A
ek 7742 EF 2013 UNCITRAL FH4 (b FUHEARSY, FRI) #
T EART webA Rz gofol A gke] g5 2 IadIte] ¥
oJ3l] #-8-=]+= 2013 UNCITRAL 44 7F 4 5
AE RS RO A SAT L Lo gepel ola) 2014, 4. 1 A2
T TrAlo| 22, 2013 UNCITRAL F94

rO“

9
d4 FARACE &9 HEHE 2013
_'I:IL

T2 A EEe A glel MEH T .2 ISDS Aol A
g4s

77 Ak Bol A,

57) FHAIEA 1998.11.26. 97318165 (@A) 1 WTO @740l weh #AY 9Iuirte] FAIEo] 7158 A}

Aolld A AMexs I7=2 2o AF A&-2 AT, tiEY 20233.13. A1 2021%3652 HA
(@A - dUgere =9] 5oz AAd xofor qUiyat Ut 23S 7RI, AFAR Aol
2 2 0 BA[SIQIT);, TiHY 1986.7.22. AL 8204711372 HA(QA] - 2AIG5-w-50f et BE2AF
uf gofgere auUvy 4t 28S 7R, SAIgT=Sol Het SEyoR Uyo] &4 A8d
Ch TAISHYICE); A QIARIH Y 1984.4.12. AT 8371517051 TA(QA] * 52k o AZEAutA]
o] 291 I Ayegol ol Fuigoll A AEE 1, e oro] st QA o °‘° A2 E5R0R =
Ul S7igol AgHot wAISHITh); A5 2006.7.27. A1 200651 A (QA] * - EY WA

0]

o

o

QelExope 23| BES /X WEW FUT £US K|DE, A QM| A, Sy oMo YA
of w2} Qlzxofo] Fu| WA AN H] LA AGHLT BASIALD; see YA, EOPE 0] 23 A

34, BFgA}, 2023.9. pp. 504-509.

60



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

MR, BHE, TEAY 5o 3B 91 2 IR P95 A3 4494
o2 ARz, A3Z, AeX), vIEAT & deth 28y =7 GARARL =7t
A=t g B BAGAAKAZAY, amicus curiae)  A%2] 79, 9 WARESH wiet AR
oA A== o&3dthA4z, A52). A BAR 9o Aal A%HA 0] Fo

e w Maegy m w7 HE T IARA den e )
Nrgde Ane 3gds sghe oo /PRSP SAA IS8
was] e Al 9 mane myn VAR Aedle dane) wegs
Hests, A2 g gAw oo /1H A 2013 UNCIRAL 59
AT B3 Tk 2 Az sy soe 1o S A HEe Aol
Sl So] whgh 2ule] Adr]Ed /M. ol I7F GARAR] =7kaE

3} ISDS TAAA} 7hol] AL AT

slol ®HA EAE opIT & AU

e AHY 5 gou, o] Aol B

sl 2FBAJEBAA, 71, 591 $)9

Y7t BRIIEE AL TR A T3 Fa7IEe] AR B3 HE
FH A6z, WAARETE AT 3), (9P HEIVNNE) A9 A A4se
T XA Ale3Re 2575 T <8 F A B-EE FR0E v

A, FEHE TS AHE AR oY ARE fAsH, 33780 B
B HYR T AHo) i AEske AR EAGE A9 S A
o] &, BAME AT & e AE A o SHAT IS BEdly] flste] v
AZT AT 9, TH A3z FNE FEsta Utk Gzl 1SDS AR
v AN 3N AfeE BEA T A WA ok FRINHT 2FelA,
B 5 MRIAETE IAEA GEE a8 Hde A A Fold AA HA
T [RIAREEA d 9 BEA] B3 (BE) &5 1este] T ISDS ‘7

T Az A2 o] Hazx

] o] ARFNH Aoz A1t A4z

€ Fdlok gttar sk ok 3k Rl <X FR1 Al dEE AR g

AHaF S BAAL obd ABAMIEATGA & AR S ISDS HEE 2 HIETH7L

7}, amicus curiae)2] &7 A Zol T3l A] Elgaitta IAISE vl ThA & HY
T b5 A3l YA L 2019. 6. 13. A3 201873183871 AFzd).

=& ISDS FAAAL § RIAASH A= 2eyM 2 gekat UNCITRAL F

61



O s@msE 2025-01

A o] 9o} e U ] HA| =
i s = Wk g 2sd 4 ke Hol
o}, ISDS A= wHYo] opd FA| oA H
7} Alg 9 AAE A, medx 9
ofo] A EHH AESAH L AlE, AR
o] N7 Y& o] "k H&d uie} 2o

S
>
X

o
o
T,
N
7]
X
1o
P>

b
N
h
oy
ry
2
N
(ot

ISDS SAAAN A 9] T4 Ae= T
o] ZAE 2= 9lo] 99} & ]

A B Bt e, 2
A7) Aa Folehe AR FAAD 5
2 FNEA &e & g B Relnk

58) QQuto] =™, 2023. 9. 7|&

QUL F 1007130 FARPEYS AACE
F2 whsigon [@uy, Sl FAugEy

A= 2013 UNC A 732

ag A48 5 e < dojvth 17
Ut =re] ofm 719l 54 FAE
=0l thall F2 oJALE Beld g F4F

Ao ZAs) A7 ISDS Hxfol|&= =
Y2 geoF gl BHA q1Ho] 28EA

oA Aot A gIN=e o]H f1
qHE Fashr] &) A 4 dzt A
A3k oF 100 Ao FARAAEAHBIT) &

ok
o)
A FAAEE AW A EsoF gk
FAguitt 1SDS kel £ A
HRAGEA 7189 5), HE REAgR

A 2 Ae] P, 0 EARAE 2 v

=

op I3

Lo

AFAAHA3A), amicus curiae) 273 A
Z 38 dF & oA HE 9 Fdst
ol FAFGS Mz Pk gl F

WA o] HEHES Sk Zlo] B

M

N

7
32 8el, 7 427} 9
ol AR o e, EARA Ao

P g 2

a 837H, ujg= 57N,
A (2023. 9. 71%),

https://www.mofa.go.kr/www/brd/m_4059/view.do?seq=365930&srchFr=&srchTo=&srchWord=&srchTp=&mul-
ti_itm_seq=0&itm_seq_1=0&itm_seq_2=0&company_cd=&company_nm=&page=1 (2024. 12. 9. )], A

Bol| 2w 2024, 11 7]F Ut

597f=3} 21719] FTAVF ¥&

Folk. [41Q1% - FTA 72

KOREA, 22]uz} FTA A2 E, https://www.fta.go.kr/main/situation/ftajov/ (2024. 12. 9. )]

62



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

oA} Bh7l ol Bas) g BAA-9
@4 B)g3} A7) sawt
oleid AR Ao, tav
SAYREE EuA 729 Ae
SER R 7”1°H°lt e,

rlo

o
Ho

m9
° &
B o0 W

]

4 3 7
ol 22 IdFe vd 9}2‘34,
¢

hin's
2=

rkﬂ_m
X

>

>R
EBL’r'?L
o O
o =
2 2
=4

rot

r‘j-lm
Ho3
O g
024_
gj_
2 o>
o =2
fu
o
od >

oX,
i
1o
1
ofo
s
o
il
i)
ol
o,
rir
PO
rlo
fo

El
I
M
4

[t

03
i)
N

off
4
%0,
o
,ﬂ
o
rlr
|t
ﬂ

Fof Az A2gke] A=
(Unilateral offer) Z&tol 2]3f
Jettts) §3), 7 =7hE
g HE B Aol 27

td
o
LR )
s I
e o

Hﬂ o e
AnJ
N

04'1 -

ox

2 4o

é".: o>

100o] 71 Tx}

o)= A3t A

_1>4 ins)
o
tlo
)
b
fm
%
(03
e
ol
ok,
K

59) M3 Hlef Zol, 91 Fop A2E

a3ty Ax old RS rsiHA 7z}
2 gigmlsro] B okl rhyafok
sh=A]of thek A Ake] ZAZE EA
ek o] A= tighil=o] 1SDS AA}o) 4]
of £ 73}t A7F it g o

gty Jev $eshe o el
3] A2 Fol)

(3) Wk ==9] ISDS o] ko] o gk
-2
°

-

gane) melds Bk AU §

Enx shf= gigul=2e) 1SpS AR T

g AR A9A mRg 7
U EA ola|Atke] AXAH A GAS
Y& FAAANE d8sl= S o)
27} Qo B3 ZAEAM oE A
3 ABAAS Q34 ISDS A=} o}
A g ] g A A &ty
BN, AR R AR UL Yol

= ISDS A A BE AR7E 30

Aol A% 49 EARETN FRTol BN Hopol 7}est

A Sk 1 PRE BelqA Popol 1et et ISDSE AIa EAIAHE 721)7} UNCITRAL £

X A9 Ago] Bolstat £33 Ao She ISDS A1) &
Aol el WA 7E0l 3B

A Y ABE AN ez 9 AlRE

484 2 o 7] mizold. ojof RajA
> AES Z4S FolFL

63



O s@msE 2025-01

U ol Aeke FYshe oAl T <
2ol t)gshn 2E BHA FAt SHE
2 Wolshs © 49% A7 A5Ye

]
of
E
i)
©

e
E

N HU
o
T
d
o

T A A01s) ol #4 17
2514 ®o2M ISDSA] AEo HTA
ggol Hae T 4 Y, AR
2 BgolT el Yot o9
SHUE wA olE,

ISDS ARdoA A3t Woj=elE BA]7]
o]¥A s}3, ISDS EAAA7} 58 ¥
2 B A wAUFo] obd At iy
I AAH FAle] Foz wAdd $HE
AgAZITh

2ol 3 A3 TS T3 A
o o] Heke sk U N 4§
g & glon, FARRe aZ7bs4
NS AT A% A F B,

w3} ISDS A Aw ZA) o) F-ol u}
2 HY BRI} gAY HYR
AZ, FAGAAES] HaAR 2H 2
sA B 2 Ax} S ISDpS AL &=

gote tianl= ok ARtz
719 WA WEA YT rEe o
At} 5, w2 ﬁﬂl*ﬂf Ch

nE d
—li
&
5
g
rot
4n
[
r}L
N
re
o
fuj
ofy
2

60) Akt ol2fet SAEYROl thet 42 mAAt=ol felstA AHEstAl oS f2i7t Aot

64



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

o

AaoF stH, o]H3 REPR A/
(AR Ao At FEo] WY
BEE HHs] ZEs|of gt} ISDS Ax}
Y T A2 AHAR Fol Aled o

ot} oleldt U AAE W} 5,

o

nhof ALl Aol BE AR A Aol o)
AtjZo] o]e)2 A7 A F7HA ¥
& 303 ol tid FATAR AH

B

A& Aok 3} ol My Bzt
Jo ISDS Axlo] EQE= Al7ta} ol
S VAT, TFAHoEE HEN S
A

14502 ofojzt,

>

© =71 3 #E AFE 4

A= vt FTAE ISDS &
Aol HEAHR 2 ofFo gk HF
ARAES FABATTL opd ] = A
2 789 35993 Joint Committee)
of Ao BN, da BHIVI HEHH
3 Aol tE HF AHde IAS

S QxE AXE nldsy QrkEko]

é‘o] ’ ‘é‘l—' U]

FTA A1121% A4, FAH SR, v
FTAO| mt=w ¢4 A8 57 9
AARe] BEAHHE A Aol tigk o] fA| 7ol
el 2Rt A, oAl FAATE 9 SA
el AR oo g A7Istd -] T

AU HF AEE WE 5 Sl o
A3 FE9Lse &-r A= AE
BEZ TAE 74 =719 o]t =iy

AAE e #ds Wd 5 9lem, 1
A FARARREE &5 5, -
FTA AA| stollX= =717} ISDS A
3] My RS R A Aol tizt HF

FAYL AAT F Y= PRI} 2

o
&

JEv 2EMq 2 ek 3 UNCITRAL
A TEAE olHd FEAAS Al
B H7ke] BN AR o A
SH3l= ARV Yok BEAq
T4 o w2y HEAPR A
7N el e HE AT 2
o7 FAWARI} 43 o] U
grlso] BEja 2 ok 7Hye A
T AR S0 HSlE AAse
el Z7ke] oA FuHA FHA 7}
83 WYER ¢ 7FsAel AXth
A= ISDS AP AR F7) of Fol| #
& oy g =7te] AT
A E UREE 3 ARE

L/ O S|
o yo o mlm oR
o

ol

)
1 v

o r-\

O
=

o

/\‘— o] 7}&

e R=EL A = i i

H|Z7N 2

_|_4

Cf AZIYZE R 2ElMA &€ 7100



O s@msE 2025-01

BEE YA 5 YAAT, iE 1SDSE
wolslo st AR AAINE T
o HYY BA, N GgOT AF T
7he) o} Aol FYFS A S, F

-0,
NE
™
M
)
ot
f
o
X
o

[o
b
=
ok
o
)

JH A71H o2 FAALS] ] ISDS
g4 43 322 EvHuEith Aoyt o
S =2 olu] k1] FTAOA Z3td &

o
o
i
P
wn
w)]
w2
>
>
B
=2
>,
>
2
fru
o
O:Oé',
ot
o,

oleld FA|4 £y %8 587 B

Azs "ok 719l Aol BAHE AEE)

o

FE ASRE AFHoz Fgae U
1Hd = 5 Sk
a80E tl=e] FF 2z 9

Yofoll FHE 3t 7
thsf offell A HEIIH.

=

~
+
¥0
o
)
2

2t RE|MA €YY RE TE EE

Yot

et vke} o] EUe FHT EgM 2

o 23& 2834 2 7ol =t

53] d@=e AA7A 100 A7

= FARZEAY 9 FTAFAHE) 5 o
3

T BAYPA S AAT AHden-g 133t

61) Quto] mEH, 2023. 9. 7|F ejuets & 10075 EALEAAY S AlAa 837l ojdE 571,
= 127Dhstelon [Qut, ejuet EARGA AAR2023. 9. 71F),
https://www.mofa.go.kr/www/brd/m_4059/view.do?seq=365930&srchFr=&srchTo=&srchWord=&srchTp=&mul-
ti_itm_seq=0&itm_seq_1=0&itm_seq_2=0&company_cd=&company_nm=&page=1 (2024. 12. 9. )], A
ol =W 2024. 11. 7]1F f2lyehe 5971=1) 21719] FTAZE @a Fo|t) [4F45 - FTA 74= KOREA,
22Uz}t FTA A|Z$E, https://www.fta.go.kr/main/situation/ftajov/ (2024. 12. 9. )]

66



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

r B (Reservation)= =7}7} 22k 7}<]
shAA 54 23] 28-S WAt AY
Ast7] e Ao R sl Aol
T2 (VCLT®) A2z A1d dF). v}
HOKVCLT) A19~23%+= FH &84, 7
B B3, e g, 23] AAE A%

o 0 ARE 27150 2ok BA
1

l‘

A

{0

O

HH, 2 FE=de e FEIT
H

, Hitf=olle A8HA ¥ 5

do oz P
oo &
o
s w H

fz
rr

62) 74U, '=°

7580k FHTH=(“Compatible with the ob-
ject and purpose of the treaty”)” A7} U
t}.66)

ZOPIA R 7} U oo g W
Qa7 2o} Aol g qujsis FHH 20
o) glony, zoke) BA3 AAg AT
Ao PN FRE BAZ o)
Ak BEM 2 Gk o3 fH Al
E BARCeRE §&stet, 53 A3z
(Reservations) 9| A AT o] « B4 EAY

22

4, aUNCITRAL ¢]9] FA++2& 7]
ISDS AMA, = s A2z2)3e] Y3 2
S-(unilateral offer)o]] Thek oL]E AAE
A= A R FEe AR 0]
ZFAFS UNCITRAL 34 13
& 54 FAEA oIt UNCITRAL
AT+ 716 1SDS ARdolA] HijA|

FAAL] B B2 g ofo
A kot m AT
M2 Yool 7RQIRE AellMe 2elA
2> {oke] Ag& wiAG F Qi

4
iﬁ?

lo
J

ofo

[o

o Io
N, lo
ﬁ:om

% o]

oFd o] 21} AlSY,, FIAL, 20239, p.106.

63) ZxoFHof st v]ANLHEK(1969 Vienna Convention on the Law of Treaties)2 2]0]3HC}
(Y2 * https://legal.un.orgfilc/texts/instruments/english/conventions/1_1_1969.pdf)

64) O]9, “2014'd UNCITRAL %
sts]=% 59(4), 2014. 12. pp. 211-212.

X worel WAl

>, FAY

- 7 2] siHn HEE s

65) AQIA, Tx ok * o] 2at AlsY,, urdA}, 2023.9. pp.116-120., pp.129-130.

66) VCLT A|19%
S5 Forel WA
211-212.

c3.; Z4QA, TRoFH - o] &1t AldY, ) YFIAL 2023.9. p.111.; O]AfTl, “2014'd UNCITRAL
-8 £ S HEL FHOR 2, IAFE

% 59(4), 2014. 12. pp.

67



O s@msE 2025-01

AR

CIEEEEN DRSS

A3z

Jm

<3 vle) o] Ry x dof A3z

Arge A A Bele] FuE 3 ew,

FARCRE A, 54 EAREL WA
Ao A WA 2o A 1

A TEE A8 Fethe fri(Aricle
3(1)(@), 4, UNCITRAL ZA]7+& o] o}
d OE FAE == Aol 718 1SDS
A tel A2zD)-QF 48L& WAlshe
fH(Article 3(1)(b)), AR, A222)E A
T8 AAT I A -B(unilateral
offer) & AHF-35H= frE(Article 3(1)(c)) ©|th6D

T3 A3x A2 FF UNCITRAL
F94 2ol MAE Ae, BEMA |
oF Aol dlg ANAE FHA ES
A3 AT FRE AAT U=
£ ity 83 A3E AdEe REd s
ok A3 89 18 el g2 73
o] FRE FAFOEN FHO| 7ls HY
£ Wgs] Agtt ol FEES fH
2 YoF 54 HAE sk A W

3) =] FE 9t AE

A= Jobd FE A EoF GAE
=0l Al A= 438 9hA] UNCITRAL &
oA 2o HALHAE 2AY F Ue
Z Y=o g2A=

B2 gk 7P?J%‘ “41 TERE T,

A e A ghgel A Assha, @
5 Eg4 B S ASE s, %
AFFS FASY BAHoR fuE A
ssl deke BAY 4 it o) £
Bl A2 ok 1Yo A% Eek) vl g
28 A2HIAUAE, 71208 T
2} Falo] Hgehs FoA Ak 71
£ YAdow g4 & UL Aol
FAA TN TY fu PHS 4]

AEAL AZS dengoZAE 2
M s oo 7ISHA E A 7180l A
2¥ s FA3A | Oisll UNCITRAL 5

67) United Nations Commission On International Trade Law, “United Nations Convention on Transparency in

Treaty-based Investor-State Arbitration (New York, 2014) (the “Mauritius Convention on Transparency”)”,
https://uncitral.un.org/en/texts/arbitration/conventions/transparency (2024. 12. 8. ¥=) (ZAA P A2
https:/funcitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-convention-e.pdf)

68) HH, Al4% (Formulation of reservations)ofl A+ f-8 A 2 5= W8, R 8 F3] AAE AANCR

AskaL gloo, ol H&3t vet 2o,

68



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

9 Sl AR, IAadE )
sto] @4 SeE A7 5 Yok

olg]gt AFaollA = HEMx
ok A3z AdKa)ol ot gl o]l
AAg EAT E FAEE T
9 B4 BTy FAEAS AHs 1
AHA Sl tisA= UNCITRAL %
T2 ALE wiAlste FES FEE
o7 =7ER, Tigyl

7

_

ox i
rﬂ

Jm

o2l

2
re
ot
4
Yo
o

So) MA% 334 3 4G/ 5 o
Groh BT EAEAC) AT TPs Aol
S r1Ee] B4 FAYY £= 54 A
oo] BAYS Tjs) FRE Mol
o]t

=3 gigNl=e A3z A1d )zl
w2} UNCITRAL TA1714 <f oh& At
z 7]4re] ISDSol| thsll UNCITRAL %4
A T J8-& wiARHE AR E %Eﬁ
Ad, B= 7 (@20l wet tidRl=
JUE ISDSE A|7|%H Tx}x}(zﬁﬂ)-ﬂ
Aol RelA s Fokol 7FUsHA] ek
O} R (I A )R] ool 71y
& Agole FAATE Zal 1SDS At

69) &, ol Z2jMA Yo A2z

Apayel mye] o

UNCITRAL #5743 712] 28-& 2s}
Cigks 3% ISDS Aol T4 & o]
HEHA Fete AAY frRE T 5
ATh69)

A, F35 tieEe] melds |
ool FHUHEE, /i) 27lele Heb
A3z A1l F4E 714 FFe] F

&Ha)oll tﬂrﬁ‘r FHEE A3l 2) ICSID
geF 5l 5 247122 UNCITRAL #7374
T2 £H4 W97t b He st
of, ICSID HeF# o] UNCITRAL &t
Zo] opd o FAFA A% 1SDS
Apdel tis A= UNCITRAL 84 72

o] A& UTE A3z A1 (b)zol
uet FRE sk, 3) =S A
= ISDSE A71%k FAACTRD e =

Aaro] el 2 ok 719)ekA] 2 7
ol tgl=o] A F=olzt Yo 7}
Y=rolgkal 32 s UNCITRAL £HA4
o] A8E F S A3E AF (o)
o Wt FHE Adsts Aol E3
A3z ANF (0T Fies FARY] =
o] ojAtel FHEHA T

4 o] A

AuFA A2 (Unilateral offer)of Tfjst -1 E oju|sict,

69



O s@msE 2025-01

(e obe Ay st
F tame] melHz Hekl 7}l

B
B
Lot

P,E

o1F A FA|, T A=
5 ol v} 2 1912 540 4
WA e 2 8M9E S
Zolek. ol edt i

ol
=
ox

™
I
|o
fru

=
=

Of
=

e
N
D
B
T3
2 o
)
2
l‘lJ
O
=
rol
g
H
L

rr ol o%
L3
oot =
o 1°
L I
H
N
=
(1IN
—m
R
X0 oX
rir =y
¥ oL
o 2
ax 1z
>
o)

o
K
Kl
m.?‘J

2014 EEM 2 o2 2013 UNCITRAL
344 2o AU E V€ FAEA
20143 49 14 o] AA)7HA A7 A&
Stes AGHAE Fiche, TAFAH
wopoll A AR HZ2o ARt Fofom
A, 1SDS A } gkl FHA e

&%= UNCITRAL £33 1202 3,
ISDS Axafol|Al A 2 Al 37, Zﬂ%
oA AFE T Thddt SHolA AApe] E

o] ZskE 4 Ark 7]1=9 UNCITRAL
AT o] 1CSID F ek, ICSID FA 4]

EE 0 FTA 49 $94 73e 83

ISDS AHdES AAHA oln] sl &
B4 gF-E ol A& /AL %E}.
o]Z nlgto g ISDS oMo &
Z3stoll A3k A A FA ol %%%}%
2] FAMJE L ISDS2] A

Ao g FRHORE
A FASH =4S T TAFAY

AAA AR oukA S = 9]

Zoltt. 1y A AAFSE fiFiEe
=717F Rl ool 7Hdg AL ok
I 23y R Yofol BE = 10d
o] Akl = 2024. 12. FA7EA] AA] &
T332 24709 7Hd= 5 9=l Est
o}, olo] BjFo] B Rl %%*% 5
g+ ISDS AAte] £ 7slo) Al

£ Ak =7Fe0] ofF & oi’}
AT

P
rlo 031

brt

ru[o ol of i

o o
4

4 o



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

53], ISDSE "ofelof sh= 2] A4+
ARM= ate] 998 =4, 444
olfr= A%k =7Fe] ol Mo oY
T, S 3 AR ﬂl‘mﬂ Az 7

_{

S ISR ey
1009 7hel EARAL W A7 =s
P aA) A=) o)ArE B of ahe
5§47, owa Rgo] Z/RTE B
A7L Aok B AA2A FE Rl

9 malH 2 Geob Tlelake Ae 5

4 AHe QT E@e AFA2 S
Agatal, obde A7z Bl

JH = &S A MAZASRE EHA 7}
§:]_ __Iz__/H]7]_ E]':'i' Ué] ?‘SH ]1 %ﬂ];ﬂlgi
B Az gE Y g FAo] o

TAHCE, FF tio] REM 2
defoll 7Hlsttst= 7k 27dl= doF
A3z Al 189 37 7 FHE
£ 25 3= W42 UNCITRAL F34

e ?Eﬂ*é ‘%‘%ﬂ Oe & 161*8}
of, ICSID eF#} Zo] UNCITRAL ZAIf
Zo] obd B FATtA el <% ISDS
Abell= UNCITRAL F7874 2] &
HA G== A3z A1 bzl vt 5
£ Adsta, 3) deRl=s A= ISDS
£ A7 BAKH TN FF =] B
M 2 g ofol] 7hdshA] e 7ol T
gal=ro] vA oAt dof Thd=olzt

Sftieks £94 7ol g8 5

l:’.]
e

B
B
oy

P,E

oF FAH FA, T A=
3 5ol et i 25% Bl 4
=iy 79 HgWAE B
Aoltt. old @ 108 5

A AT digRl=ol

ol
=

“”iﬁ

1

™
1
O

S
L
D
B
3o

o

o,
oX.
r

rok
2
>$1=<
iin)
ol
)
- mlo
Ho
D
o
ok
e
>
- n

ol
Al
N2
|o
U
H
24
2
—m
od,
0>"‘
=f
faki
K3
4z
olo
o



O s@msE 2025-01

o

Aol

;OE

olzta

e

| ohghel=& ISDS

I

5

SE.O
TFS

AR B

5]

ARE Y 2%

2 74

72



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

2 3

kil

Mo

1. Z2|E2¢
Croisant, Guillaume, “Investment Court System,” Jus Mundi, 19 June 2023.

Trehearne, Colin, “Transparency, Legitimacy, and Investor-State Dispute Settlement : What
Can We Learn from the Streaming of Hearings?”, Kluwer Arbitration Blog, 9 June
2018.

Douglas, Michael, “The Importance of Transparency for Legitimising Investor-State Dispute
Settlement : An Australian Perspective,” in New Zealand Association of Comparative
Law, Hors Serie Volume XIX (2015) Part I : Investor-State Dispute Settlement and

UNCITRAL Texts on Transparency.

Schill, Stephan W, “The Mauritius Convention on Transparency,” Journal of World Investment
and Trade Law, Vol.16, 2015.

N. Jansen Calamita & Ewa Zelazna, “Transparency in Investor-State Arbitration : Where
Does Asia Stand?” in The Asian Turn in Foreign Investment, Cambridge University
Press, 2018.

2. JLES
72, “UNCITRAL %A 37 %<k dn) FTA SAdxte] £9A 749 vln
AR FAZAFAT 11(1), 2013.3.
AHA, “TAEAEAYNZE S $3 UNCITRALH ICSID FAj ol &3 Hlwd+ : T84
TFARE Ao 2 AFBYa HASHY =T
oA, «ZAEAFE ISDSAA Al B AT FAAY L} W(A26E), Fob
& {EAT A, 2019.7.

Al

A8e 9] 2, T A AT} TEHH 2, - A0%F 3] T B A3ARe] e

73



O s@msE 2025-01

Aguas del Tunari v. Bolivia ARA(7]1L : D), AtguEIEsh, 2019.
°]AI%], “UNCITRAL W/G I19] Fv374 ool A3t =of £} Huk(D),” tevl=y
A AT, 2014.11.
o|AY, “2014 UNCITRAL #1374 @eofel MA AH - R 239 sixst A&
FALCE - FAH I =F 59(4), 2014.12.

o

A, TPy @ o230} 2l3),, ¥4 AL 2023.9.

3. ZLH ma

HAHAN A 1998.11.26. A3 973065 AA

H Y 2023.3.13. A3 202153652 2

Y 1986.7.22. A3 §2047H372 2

AL RIAA Y 1984.4.12. 4131 8371317051 B

AL TEHY 2006.7.27. A 2006E1 A

4, 7|EfXI2(ZH7| - HE - EHEXIZ - HAO|E §)
(1) UN Commission on International Trade Law(UNCITRAL)

- UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (effective
date : 1 April 2014), https:/funcitral.un.org/en/texts/arbitration/contractualtexts/transparency
(visited 2024.12.8.)

- United Nations Convention on Transparency in Treaty-based Investor-State Arbitration
(New York, 2014), https:/funcitral.un.org/en/texts/arbitration/conventions/transparency (visited
2024.12.8.);

Y& PDF : https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/

transparency-convention-e.pdf

74



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

- Status : United Nations Convention on Transparency in Treaty-based Investor-State Arbitration,

https:/funcitral.un.org/en/texts/arbitration/conventions/transparency/status (visited 2024.12.9.)

- UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, 2014.1.,
Y3 : https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/rules-on-

transparency-e.pdf
(2) United Nations Treaty Collection(Depositary)

- https://treaties.un.org/Pages/ViewDetails.aspx ?src=IND&mtdsg_no=XXII-3&chapter=22&clang=
_en (visited 2024.12.9.)

(3) United Nations

- General Assembly, “Resolution adopted by the General Assembly on 16 December 2013,”
https://documents.un.org/doc/undoc/gen/n13/445/99/pdf/n1344599.pdf

- United Nations Convention on Transparency in Treaty-based Investor-State Arbitration,
2015.2., ¥+
PDF : https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/trans-

parency-convention-e.pdf
(4) UNCTAD

- “REFORMING INVESTMENT DISPUTE SETTLEMENT : A STOCKTAKING”, IIA
ISSUES NOTE, Issue 1, 2019.3., pp.5-8, https://unctad.org/system/files/official-document/
diaepcbinf2019d3_en.pdf (visited 2024.12.8.)

(5)31] FTA YAIO|E

- FAE  https://www.fta.go.krfus/doc/1/ (visited 2024.12.10.)

- i YF ¢ https://www.fta.go.kr/webmodule/_PSD_FTA/us/doc/kor/27-11Investment.pdf
6) 2

- “sEvet FARARA AATE20239.715),”

75



O s@msE 2025-01

https://www.mofa.go.kr/wwwj/brd/m_4059/view.do?seq=365930 (visited 2024.12.9.)
(7) At E AL
- “FTA 73= KOREA - $-2|uvet FTA AZ3,”

https://www.fta.go. kr/main/situation/ftajov/ (visited 2024.12.9.)

(8) PCA (Permanent Court of Arbitration)

- Elliott Associates, L.P. (U.S.A.) v. Republic of Korea, PCA Case No.2018-51,
https://pca-cpa.org/cn/cases/197/ (visited 2024.12.10.),
Y& : https://pcacases.com/web/sendAttach/2577

- Mason Capital L.P.(U.S.A)) & Mason Management LL.C(U.S.A.) v. Republic of Korea, PCA
Case No.2018-55, https://pca-cpa.orgfen/cases/198/ (visited 2024.12.10.),
< : https://pcacases.com/web/sendAttach/2546

©) HFFE BEAR

- “BE2E A FEAEAYASDS) AHd HAE FUN7, 2022.9.28.,

https://www.moj.go.kr/bbs/moj/182/563319/artcl View.do

(10) AL R, “7H-FoA) 22elele] ISD A, IwloA EHsHA 37l ok,
2015.5.20.

(11) Seoul ADR Festival 2024, ADR Conference, Session 4,
https://www.seouladrfestival.com/session4-readmore (visited 2024.12.9.)

(12) VCLT (1969 Vienna Convention on the Law of Treaties),
Y& : https://legal.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf (Z=2F: ¢l
A3t vlu§eh

76



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

EEEL)

Chstol=o| @2|MA &K United Nations Convention on
Transparency in Treaty-based Investor-State Arbitration)
71 ThsAof 2Het A7

2014d EE]A 2 ek 20131 UNCITRAL F34 148 7€ A4 2014 4€ 1Y

olF AA)ol e &7 HE&EE g Hxo| AR Fefott o5 T3l FA FARA

ot A el AEHoE A e

St} ©]& 712 UNCITRAL A3,

ICSID Hof-FAIT13], 52 3] FTAYS F84 #8449 ¥4 dAbs 1 2e 247

AR} 719l ge] Z|to] opd, ARt WMAUEE T3l Hok dEHola A5 FHA
g4s SRE I HelA 997t Ak

kRl =2 ¥v] FTA 9 89 ISDS ARdS Sl ofn] Z3td £/ o%-5 493 vt
ot} o] wigro 2 Az EWA 73 52 SAITE ZANIE A9} TAHE
FARA 295 Tl =AFA Gaiot A AA AALRC 719 = 9l Aotk 17
U 2024\ 129 @A, el Fof 2E F 10d0] A%
%

o
1— A=
SR He WY, o3 B TP AFT YIS AL 9eS F S Ak

ol

$2) Re] YRl FUETel 8% BA A2 olh2 AF 27k ol
o}, Bl ART} S Y WENS B B4 9wd P 27k 2ke) Au) B
QXHkéi%ﬂ%ﬁﬂ@@aﬂURMV%%%%Eﬂ%é@#ﬂﬂm}%ﬁ%ﬂ
g 5 otk OIS G FAH FRA A8 FA7F BRI, ) A 4
5 FAT7t GHATGE 1 ARED 5 Ak oln) melHs Fere] L AEE BE
S, 719 2710 B4 FARY S Uie 48 98 A4l ERe Hass
3, olF A Wsel wel fuE Wslw Ao FRA PES FUY & Ao

F Az ALY A 71 f2E 2T e, G TATRE A,
A

:
0y
g
°1N
2
=T
D
2
ru
X
o
%)
o
w2
>
L
2
=
%

77



S|go=H, o

3|

!

=

=

Z fFE

M= T2 o2 oA

O @maE 2025-01
AY, FAAe] 2Hto] 2

o

T oo m o
Mn_rmm‘ﬂl
o @ o
E] —
wo._u‘.__m”_orﬂ
_._._o‘_mu_ﬁﬁv
Bl o
W_.qu.amo
K ogp T Mo
oW oy
™ T o o
mum%,m
N O ﬁ_/
WMJ&KL,%O
W £ E D
~o BV ™
O B~
w_omﬂﬂ_.ﬂﬂﬂ
Eea‘_ﬁ_u |
H_lw.o‘mﬂﬂo#
T ow P K K
MH._dm_oo::
- A
mwmo_emw_eﬁl
O OR g B
T 9P . X
aMﬂ_ﬂﬁﬂ%m
ol
OfWﬂAﬂoﬂﬂo
T o X
M.%_w%ﬂoé
R o R
I (- -
%UWOEE_IX
ﬁd%&ﬁMﬂET
H & o W

FAEALA, ISDS, FAEA, BAFA, FARA

P4, BelA 2 ek, UNCITRAL

Ao}
78



O ofstal=o] 22|MA 82k United Nations Convention on Transparency in Treaty-based Investor-State Arbitration) 7} 7FsAof| 25t oi7t

[Abstract]

A Study on Korea's Potential Accession to the Mauritius
Convention(United Nations Convention on Transparency in
Treaty-based Investor-State Arbitration)

Junyeul Yang

The 2014 Mauritius Convention is the first multilateral treaty aimed at retroactively applying
the 2013 UNCITRAL Transparency Rules to investment agreements concluded before April 1,
2014. By doing so, it introduces automatic application of transparency norms—such as the pub-
lication of documents and hearings, as well as third-party submissions—to older agreements,
thereby significantly enhancing transparency throughout ISDS proceedings. This Convention
differs from existing mechanisms like the UNCITRAL Arbitration Rules, the ICSID Convention
and Arbitration Rules, or the KORUS FTA’s transparency provisions, as it seeks to establish
uniform and automatic transparency through a multilateral framework rather than relying on party

consent.

Korea has already experienced heightened transparency obligations through the KORUS FTA
and related ISDS cases. Aligning with the global trend toward transparency could improve
Korea’s international credibility and foster a fair and predictable investment environment, ulti-
mately contributing to international investment and global economic development. However, as
of December 2024—ten years after the Convention’s entry into force—only nine countries have

ratified it, reflecting ongoing caution among states.

From Korea’s perspective, concerns persist regarding issues of consistency with domestic law,
negative impacts on the state’s defensive strategies due to political sensitivities, difficulties in
securing witnesses and experts, increased legal, administrative, and diplomatic burdens, and the
reduced discretion over information disclosure. Thus, rushing to join the Mauritius Convention
now may be premature. Nonetheless, should the global momentum for transparency become

clearer, and once domestic legal frameworks and stakeholder consensus are sufficiently estab-
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lished, Korea could reconsider its accession. At that time, the Convention’s reservation system
could be strategically utilized - initially carving out exceptions for certain investment agreements
to minimize initial confusion, then gradually lifting these reservations as circumstances evolve,

thereby expanding transparency norms step by step.

Notably, if Korea were to invoke all three types of reservations stipulated in Article 3(1), it
could, for instance, exclude sensitive investment agreements, refrain from applying transparency
rules to ISDS cases proceeded under arbitration rules other than UNCITRAL, or prevent the
application of transparency rules when the Claimant’s home state is not a party to the
Convention. Such reservations would effectively reduce initial uncertainties. As international
trends and domestic circumstances progress, Korea could then withdraw these reservations,
maintaining its sovereign decision-making power while ultimately aligning with international

transparency standards.

In conclusion, rather than making an immediate decision on joining the Mauritius Convention,
it is more prudent for Korea to closely monitor international trends, incorporate domestic stake-
holder feedback, and devise a phased strategy through the use of reservations if necessary. This
approach would enable Korea to balance the international efforts for enhanced ISDS trans-
parency with its national interests, contributing to the long-term establishment of a fair and pre-

dictable investment environment.

Keywords: Transparency, Mauritius Convention, UNCITRAL Transparency Rules,
Reservation, KORUS FTA, Investor-State Dispute Settlement, ISDS, Investment

Arbitration, Treaty Arbitration, Investment Agreements
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426.
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38) World Trade Organization, Status of Legal Instruments, 1996, at 23.
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79 WTO 714 <Al (Protocol on
the Accession of the People’s Republic of
China)4h= k2] (1)), Fslm(ll),
HEzW) 37)9) e} 97e) REMR
T Atk 7Hd ofgA Az 28
of =™ F=o ANt B IilA (Report of
the Working Party on the Accession of

40) 5= WTO 7159 JAIeh ML <hEMAMFRRZELIRZAL: 5 EHIMA TR ZALRPIHIE>

.

41) Accession of The People’s Republic of China, WT/L/432, 23 November 2001.

42) et E(Doll= &

5. AU 6 397, 7. MIASA, 8 35U

o3, 12 53, 13 okl A g,

5 1870 5o ot 1 4wk 2. FHA| =] Y, 3. H]x}tﬂtﬂ 4. E9
171 9. 714 8A, 10 B2, 1 #%% of tigt Als
14, AFA=A], 15, BxEg I TF A9 7HAY]

TR &,

oaqa

i, 16, 7] 574 F5 MolZ7tE RX|, 17. WTO 9|9=9] Y, 18. 7] FAHEA L

43) Ibid, at 2 - ..

.This Protocol, which shall include the commitments referred to in paragraph 342 of the Working

Party Report, shall be an integral part of the WTO Agreement.
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44) Report of the working party on the accession of China, WT/ACC/CHN/49, 1 October 2001.
45) Accession of The People’s Republic of China, WT/L/432, at 7 - 10. Subsidies.
46) Report of the working party on the accession of China, WT/ACC/CHN/49, at 33 - 3. Export Subsidies.

47) Tbid, at 33 - 2. Industrial Policy, including Subsidies.

48) Ibid, paras. 167-168, 171-176.

49) Accession of The People’s Republic of China, WT/L/432, at 5 - 6. State Trading.
50) Ibid, at 8 - 6. State-Owned and State-Invested Enterprises.
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51) Ibid, para. 43.
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52) Accession of The People’s Republic of China, WT/L/432, at 8 - 15. Price Comparability in Determining

Subsidies and Dumping.

53) Report of the working party on the accession of China, WT/ACC/CHN/49, at 29 ‘ 13. Anti-Dumping,

Countervailing Duties.

54) Accession of The People’s Republic of China, WT/L/432, at 9 -

..In any event, the provisions of subpara-

graph (a)(ii) shall expire 15 years after the date of accession. In addition, should China establish, pursuant to

the national law of the importing WTO Member, that market economy conditions prevail in a particular in-

dustry or sector, the non-market economy provisions of subparagraph (a) shall no longer apply to that in-

dustry or sector.

55) Ibid, at 9 - 16. Transitional Product-Specific Safeguard Mechanism.
56) Report of the working party on the accession of China, WT/ACC/CHN/49, at 31 - 14. Safeguards.
57) Accession of The People’s Republic of China, WT/L/432, at 6 - 9. Price Controls.
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58) Report of the working party on the accession of China, WT/JACC/CHN/49, at 10 - 7. Pricing Policies.

59) /M5
Controls Rl

60) Ibid, para. 54.

61) Ibid, para. 61.

62) Ibid, at 5 - 3. Foreign Exchange and Payments.

A 222 5= WTO 71 R4 WT/L/432 Annex 4 ° Products and Services Subject to Price

63) Articles of Agreement of the International Monetary Fund. Article VIII.General Obligations of Members.
64) Ibid, at 48 * V. TRADE-RELATED INTELLECTUAL PROPERTY REGIME.
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65) Accession of The Socialist Republic of Viet Nam, WT/L/662, 15 November 2006.

66) Ibid, at 2 - ...This Protocol, which shall include the commitments referred to in paragraph 527 of the Working
Party Report, shall be an integral part of the WTO Agreement.

67) Report of the Working Party on the Accession of Viet Nam, WT/ACC/VNM/48, 27 October 2006.

68) Ibid, at 5 - Foreign exchange and payments.

69) Ibid, at 14 - Enterprises that are State-owned or —controlled, or with special or exclusive privileges.
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71) Ibid, at 27 - Viet Nam had gradually phased out its system of dual pricing according to which Vietnamese

and foreign enterprises and individuals were charged different prices for identical goods or services.

72) Ibid, at 64 - Anti-dumping, countervailing duties, safeguard regimes.

73) Ibid, para. 255.
74) Tbid, at 69 - Industrial policy, including subsidies.

75) Ibid, at 95 - TRADE-RELATED INTELLECTUAL PROPERTY RIGHTS (TRIPS).
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76) Accession of The Russian Federation, WT/L/839, 17 December 2011.

77) Thid, at 2 °

..This Protocol, which shall include the commitments referred to in paragraph 1450 of the

Working Party Report, shall be an integral part of the WTO Agreement.
78) Report of the Working Party on the Accession of The Russian Federation, WI/ACC/RUS/70, 17 November

2011.

79) Ibid, at 5 - Foreign Exchange and Payments System.
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80) Ibid, at 18 - Enterprises that are State-Owned or -Controlled, Enterprises with Special or Exclusive Privileges

81) Ibid, at 26 - Pricing Policies

82) Ibid, at 407 - Table 7 - List of Goods and Services for Internal Consumption for which Prices are Regulated
by the Government of the Russian Federation and Federal Executive Bodies. Table 8 - List of Goods and
Services for Internal Consumption for which Prices are Regulated by the Sub-Federal Executive Bodies. Table

9 - List of Services for Internal Consumption for which the Sub-Federal Executive Bodies have the Right to

Introduce Regional Regulations over Prices (Tariffs) and Mark-ups.

83) Ibid, at 139 - Anti-dumping, countervailing and safeguard measures.

84) Ibid, at 166 - Industrial policy, including subsidy policies.
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...the non-market economy provisions of sub-

paragraph (a) shall no longer apply to that industry or sector.

87) Kaszubska, Katarzyna. “Rethinking China, s non-market economy status beyond 2016.” Observer Research

Foundation Occasional Paper 107, 2017, 6.

Hinrich Foundation, “Is China a “market economy”?”, 2016. 12. 15.
<https://www.hinrichfoundation.com/research/tradevistas/wto/china-market-economy/>

88) YN, “3t5 Aeld, “AVFEAIXIA ¢

173>, 2005.11.16.

<https://n.news.naver.com/mnewsjarticle/052/0000099059?sid=115>

89) WTO, “China files WTO complaint against US, EU over price comparison methodologies”, 2016. 12. 12.
<https://www.wto.org/english/news_e/news16_e/ds515_516rfc_12dec16_e.htm>
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, EUQLO] AIAAIZ]Y] T3 WTo B4 Alzl3th 24, 2019. 06. 19.

<https://www.kita.net/board/tradeNews/euTradeNewsDetail.do?no=178894 1>
91) Report of the Working Party on the Accession of Viet Nam, WI/ACC/VNM/48. para. 255.
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92) East-West Center, “US Review of the Non-Market Economy Status of Vietnam”, 2023. 11. 27.
<https://asiamattersforamerica.org/articles/us-review-of-the-non-market-economy-status-of-vietnam>

03) WEHQlS) AE, “020) YrEEAA Bl WEdo] that wlARZA A9 ARE”, 2024, 0L 25.
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[Abstract]

Limitations and Implications for the Multilateral Trading System:
Insights from GATT/WTO Accession Cases of Major Non-Market
Economies(NMESs)

Yi Wang - Hyo-young Lee

The trade conflicts between China and the United States represent a critical factor under-
mining the stability of the WTO multilateral trading system, with the issue of accepting
non-market economy (NME) countries into the WTO lying at the core of these conflicts. While
the large-scale accession of NME countries after the launch of the WTO brought positive effects
in strengthening the legitimacy and inclusiveness of the multilateral trading system, it also
caused systemic instability by clashing with market economy principles. This paper systematically
compares and analyzes key negotiation issues, including Subsidies, State-owned Enterprises,
Trade Remedy Measures(Anti-dumping, Countervailing Duties, Safeguards), Pricing Policies,
Foreign Exchange Policies, and Trade-related Intellectual Property Regime, by examining the
GATT/WTO accession cases of major NME countries. It offers a comprehensive review of the
structural issues arising from the integration of NME countries into the multilateral trading system,
with a particular focus on non-market economy status, anti-dumping measures, subsidies, and
exchange rate policies. Additionally, it assesses the current challenges faced by these countries
within this framework. Through this analysis, this paper seeks to identify the limitations and
structural challenges of the multilateral trading system and, based on these findings, propose fu-

ture tasks and policy alternatives to enhance the sustainability of the multilateral trading system.

Keyword: Non-market economy, Multilateral Trading system, WTO Accession, Anti-dumping,

Subsidies, Exchange rate.
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Revised draft of the provisions on parallel
proceedings and related actions for
future discussion
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CHAPTER 1. SCOPE AND DEFINITIONS2)
Article 1. Scoped)

1. The provisions in this text shall apply to
parallel proceedings [and related actions] in

o|Ae] Qab E At B 5
] FL A }\}o]-oﬂL ESEeR=PN 9‘} c},

the courts of different Contracting States in
civil or commercial matters. The provisions
in this text shall not extend in particular to
revenue, customs or administrative matters.4)

2. [The provisions in this text shall aply to par-
allel proceedings [and related actions] if
[any of] the defendant[s] in [any of] the
proceedings in a court of a Contracting
State [is][are] habitually resident in another
Contracting State.])

3. The provisions in Chapter III shall apply

only where none of the courts seised of

related actions has issued a decision on
the merits.0) [72} 3|24 71

Article 2. Exclusions from scope

1. The provisions in this text shall not
apply to the following matters -
(a) the status and legal capacity of
natural persons;

(b) maintenance obligations;

(c) other family law matters,

property

other rights or obligations arising out

including
matrimonial regimes and

of marriage or similar relationships;
(d) wills and succession;

(e) insolvency, composition, resolution of

1 3 Ao wlolA e 249 [0l 3 1

o
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financial institutions, and analogous
matters [,except where the proceedings
are based on general rules of civil or
commercial law, even if the action is
brought by or against a person acting
as insolvency administrator in one
party’s insolvency proceedings];

(f) the carriage of passengers and goods;

(g) transboundary marine pollution, marine
pollution in areas beyond national

jurisdiction, ship-source marine pollution,

limitation of liability for maritime
claims, and general average;

(h) liability for nuclear damage;

(i) the validity, nullity, or dissolution of
legal persons or associations of natural
or legal persons, and the validity of
decisions of their organs;

(j) the
registers;

(k) defamation;

(1) privacy;

(m) intellectual property;

validity of entries in public

(n) activities of armed forces, including
the activities of their personnel in the
exercise of their official duties;

(o) law enforcement activities, including

of

personnel in the exercise of their

the activities law  enforcement
official duties;

(p) anti-trust (competition) matters, except
where the proceedings are based on

that

competitive agreement

conduct constitutes an  anti-

or concerted

practice among actual or potential

competitors to fix prices, make rigged
bids, establish output restrictions or
quotas, or divide markets by allocating
customers, suppliers, territories or lines
of commerce, and where such conduct
and its effect both occurred in the
State where the proceedings are pending;
(q) sovereign debt restructuring through
unilateral State measures;

[(¥) to be determined.](Fn. 1)

(Fn. 1 Before the discussion of the second
WG meeting, there was a limb excluding
from scope “cases in which the law of one
or more of the Contracting States involved
provides for exclusive jurisdiction in their
own courts”. It was deleted because the
problems arising from those cases would be
dealt with by the declaration mechanism
(Art. 18 of the Revised Text). However, the
WG will the

exclusive jurisdiction including the possible

revisit issues concerning

exclusion from the scope.)

[Note : Exclusive choice of court agreements
and interim measures for protection should

be further considered.]

2. Proceedings are not excluded from the
scope of the provisions where a matter
to which the provisions do not apply
arose merely as a preliminary question in
the proceedings, and not as an object of
the proceedings. In particular, the mere

fact that such a matter arose by way of

129



O s@msE 2025-01

defence does not exclude proceedings
from the provisions, if that matter was
not an object of the proceedings.
3. The
arbitration and related proceedings.
4. [This

proceedings related to contracts concluded

provisions shall not apply to

instrument shall not apply to

by natural persons acting primarily for
personal, family or household purposes
(consumers). ]

5. [This instrument shall not apply to
proceedings related to individual contracts
of employment.]

6. Proceedings are not excluded from the
scope of the provisions by the mere fact
that a State, including a government, a
governmental agency or any person acting
for a State, is a party to the proceedings.

7. Nothing in the provisions shall affect
privileges and immunities of States or of
international organisations, in respect of

themselves and of their property.

Article 3. Definitions

1. In this Convention -
(a) “parallel proceedings” means any

of different

Contracting States between the same

proceedings in courts
parties [on the same subject matter](Fn.
2L

(b) “related actions” means any proceedings
in courts of different Contracting States
that are not “parallel proceedings” and
that involve:
(i) parties at least some of which are the
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same[, or substantially the same,] or

connected to each other; [B& F&

& 63 3looM F7L, 73 39
M 71E4 e

(i) [facts that arise, in whole or in

material  part, from the same

transaction, occurrence, or series of

occurrences;] and
[the same transaction FHol SUAE
“[or_type of transaction]” 7+ 73}
3] ool A AHA

(iii) one or more common questions of

law or [material] fact that create a

risk of [irreconcilable] [inconsistent]

transactions  or

findings or judgments [resulting from
separate proceedings]].) [B& i
< 64+ 3]ooA F7E 7AF 3]0
A 714 A

(Fn. 2. The term “on the same set of operative
facts” was not included in the text because
it was pointed out that the inclusion of this
term alone might cause problems. However,
the WG will revisit the issue of the

definition of parallel proceedings.)

2. An entity or person other than a natural
person shall be considered to be

habitually resident in the State -

(a) where it has its statutory seat;

(b) under the law of which it was
incorporated or formed,

(c) it has its central administration; or

(d) where it has its principal place of

business.
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[Article 4. Court seised

For the purpose of [Chapter II], a court

shall be deemed to be seised -

(@) when the document instituting the
proceedings or an equivalent document
is lodged with the court; or

(b) if such document has to be served
before being lodged with the court,
when it is received by the authority
responsible for service or served on the

defendant. ]

[Note : Inclusion of this provision does not
mean the adoption of certain types of rules
[on first in time] for the suspension of
proceedings.]

[Note : This Article could potentially apply
not only to Chapter II, but also to the
Convention as a whole.]

[Note : The WG will need to ensure that
these rules are workable for their national
systems. Further changes may be necessary
to the text.]

CHAPTER II. PARALLEL PROCEEDINGS

Article 5. Suspension, dismissal and resum-

ption of parallel proceedings

1. A court that must suspend proceedings in

accordance with this Chapter [shall do so
is informed] of the
proceedings in the other court by a

as soon as it

party, [other relevant person,] or through
the communication mechanism established

pursuant to Article 20.

2. A court that suspended its proceedings in
with  this Chapter shall

dismiss the case if the proceedings in the

accordance

court for the benefit of which proceedings

were suspended resulted in a judgment

capable of recognition and, where
applicable, of enforcement in that Contracting
State.

3. A court that suspended its proceedings in
accordance with this Chapter shall, on
request of a party, proceed with the case
if the court for the benefit of which
proceedings were suspended [is unlikely
to render] [has not rendered] a judgment

on the merits [within a reasonable time].

[Note : For the situation provided in paragraph
1, the possibility of dismissal instead of
suspension should be further considered.]
[Note : Further consideration of the recognition
and enforcement of foreign judgments and
on the detailed rules is required.]

Article 6. [Exclusive][Priority] jurisdiction |
connection

Where parallel proceedings which have as

their [main] object rights in rem in
immovable property[, tenancies of immovable
property, or the registration of immovable
property] are pending before courts of
Contracting States and the property is situated
in one of those Contracting States, the court
of the Contracting State in which the
situated

property is shall proceed with
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adjudication on the dispute. Any other court
shall [, on application by a party,] suspend

[or dismiss] the proceedings.

[Note : Application of this rule to parallel
proceedings which have as the [main] object
tenancies of immovable property or the
registration of immovable property should
be discussed further.

Further consideration is necessary as to
whether registration includes recordation and
whether this term can be added to the text
as well. Further discussion is needed to
address whether the rule on tenancies
should include an exception for cases where
the tenant is habitually resident in a
different State.

The WG will need to consider further how
the above provision aligns with Article 5(3)

of the 2019 Judgments Convention.]

Article 7. Party Autonomy

1. Subject to Article 6, if the parties to the
proceedings in both / all courts have
agreed prior to the dispute that one or
more courts shall have jurisdiction over
the dispute, and only one of the courts
seised is designated under such agreement
as having jurisdiction, then that court
shall proceed with adjudication of the
dispute unless such agreement states that
it does not deprive any other court or
courts of jurisdiction. Any other court

shall suspend the proceedings.
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2. Paragraph 1 does not apply to an
exclusive choice of court agreement. For
the purposes of this sub-paragraph, an
“exclusive choice of court agreement”
means an agreement concluded by two or
more parties that designates, for the
purpose of deciding disputes which have
arisen or may arise in connection with a
particular legal relationship, the courts of
one State or one or more specific courts
of one State to the exclusion of the
jurisdiction of any other courts. A choice
of court agreement which designates the
courts of one State or one or more
specific courts of one State shall be
deemed to be exclusive unless the parties
have expressly provided otherwise.

3. Subject to Article 6, if the defendant
expressly [and positively] consented to
the jurisdiction of the court of a

Contracting State [by written or oral
format and addressed either to the court
or to the claimant] in the course of the
proceedings, then that court shall proceed
with adjudication of the dispute. Any
other court shall stay or dismiss
adjudication of the dispute.

[Note : Possible need to address non-exclusive
jurisdiction agreements with purely prorogatory
effect and / or waivers of objections to
jurisdiction either in this Article or in the
rules on the more appropriate / better forum
analysis.]

[Note : Relationship between paragraph 1 and
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paragraph 3 should be discussed further.]
[Note : For paragraph 1 of this Article, the
formal validity of the agreement needs to
be considered further. Cf. Article 3(c) of
the 2005 Choice of Court Convention.]
[Note : Certain limitations of the timeframe
within which the defendant should consent

might need to be considered further.]

Article 8. Jurisdiction / Connection

1. Subject to Articles

parallel proceedings are pending before

6 and 7, where

the courts of Contracting States, a court
of a Contracting State shall suspend or
dismiss the proceedings [at the request of
a party to the proceedings] if -
(@ it does mnot have jurisdiction /
connection pursuant to paragraph 2 of
this Article and one or more of the
other courts has or have such
jurisdiction / connection; or
[(b) proceedings in that court were not
started within a reasonable timeframe
after proceedings were commenced in
the court first seised  having
jurisdiction / connection pursuant to

paragraph 2 of this Article.]

[Note : The meaning of “a reasonable timeframe”
in sub-paragraph (b) should be further
considered. Also, it should be noted that
such timeframe issues may be dealt with by
the provisions concerning the determination

of the [clearly] [more appropriate] [most

appropriate]
WG needs to discuss these issues further.

[better] forum analysis. The

Further rules need to be considered in the
determination of the more appropriate / better
forum analysis.

This Article is added without prejudice to
the possibility that the WG will specify
further circumstances in which courts would
dismiss the

be required to suspend or

proceedings.]

2. A court of a Contracting State has
jurisdiction / connection if [at least] one
of the following requirements is met -
(a) the defendant was habitually resident

in that State at the time that person
became party to the proceedings;

[Note : Possible need to define the term
“defendant”, as a defendant may be a
claimant in another State adopt language of
Article 5(1)(a) of the 2019 Judgments
Convention, specifying the time at which
the defendant was joined to the proceedings.
Also,

multiple defendants.]

need to clarify the situation of

(b) the defendant is a natural person who
had their principal place of business
in that State at the time that person
became party to the proceedings as
regards a [dispute] [claim] arising out
of the activities of that business;

(c) the
agency, or other establishment without

defendant maintained a branch,
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separate legal personality in that State
at the time that person became party
to the proceedings in that State, and
the claim arose out of the activities of
that branch, agency, or establishment;

[Note : Or should the timing be tied to the
activities of that branch, agency or other
establishment?]

(d) [the proceedings have as their object]
[the claim concerns] [the action
concerns] a contractual obligation and
the performance of that obligation took
place, or should have taken place, in
that State, in accordance with -

(i) the agreement of the parties, or

(i) the law applicable to the contract,
in the absence of an agreed place
of performance, unless the activities
of the defendant in relation to the
transaction clearly did not constitute
a purposeful and substantial connection
to that State;

[Note : Which phrase, [the proceedings have
as their object], [the claim concemns], or
[the action concerns] should be adopted needs

further consideration also for sub-paragraphs

(d-().]

(e) the claim [is brought on] [concerns] a
lease of immovable property (tenancy)
[or the registration of immovable

property] and the property is situated
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in that State;

the claim concerns a contractual obligation
secured by a right in rem in
immovable property located in the
State, if the contractual claim is
brought together with a claim against
the same defendant relating to that

right in rem;

(g) a claim concerns a non-contractual

obligation arising from death, physical
injury, damage to or loss of tangible
property and the act or omission
directly causing such harm occurred
in that State, irrespective of where

that harm occurred,;

(h) the claim concerns the validity, construction,

effects, administration or variation of

a trust created voluntarily and evidenced

in writing, and -

(i) at the time the proceedings are
instituted, the State was designated
in the trust instrument as a State in
the courts of which disputes about
such matters are to be determined;
or

(i) at the time the proceedings are
instituted, the State is expressly or
impliedly designated in the trust
instrument as the State in which the
principal place of administration of
the trust is situated.

This sub-paragraph only applies to
proceedings regarding internal aspects

of a trust between persons who are or
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were within the trust relationship;

(i) a counterclaim arises out of the
same transaction or occurrence as
the original claim, if the court of
the State has [priority] [jurisdiction]
[connection] for the original claim
under this Article and the original
claim is pending in that court;

(j) the defendant argued on the merits
without contesting jurisdiction within
the timeframe provided in the law
of the State of the court, unless it
is evident that an objection to
jurisdiction or to the exercise of
jurisdiction would not have succeeded

under that law;
[Note : Should this connecting factor in (j)
be prioritised? It should be considered to
whom “it is evident”.]

[(k) to be determined.]

[Note : Interaction of this paragraph with
Atticles 6, 7, or 9 needs further consideration.]

Article 9. Determination of the more

appropriate court

1. Subject to Articles 6 and 7, where parallel

proceedings are pending in the courts of

two or more Contracting States that have

jurisdiction/connection under Article 8, [the

court first seised shall determine, on an

application by a party [made no later than

the first defence on the merits] [made

within a reasonable timeframe], whether

any other seised court in a Contracting

State  with jurisdiction/connection  under

Article 8 is a more appropriate court to
resolve the dispute. When making this
determination the court first seised shall

take into account the factors in Article 10.

2. Any court other than the court first seised

[shall][must] [, on an application by a

party,] suspend its proceedings in favour
of the court first seised [pending the

determination of the application under

paragraph 1].

[3. If, following a determination made under

paragraph 1, the court first seised

determines that another seised court is a

more appropriate court, the court first

seised shall suspend its proceedings in

favour of that court and may only resume

proceedings in accordance with Article
5@3).

. If, following a determination made under

paragraph 1, the court first seised decides

to continue proceedings, a court that has

suspended proceedings under paragraph 2

may only resume proceedings in accordance
with paragraph 5 or Article 5(3)].

. [In exceptional circumstances] [As appropriate],

a court other than the court first seised
may, on an application by a party, resume

proceedings if:
(a) the application is made [no later than

the first defence on the merits] [within

a reasonable timeframe] [within a period
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of [30 days] from the determination in
the court first seised]; and

(b) the court other than the court first
seised determines that [Option 1 : it

must hear the case to guarantee

effective access to justice] [Option 2 :

it is the more appropriate court to

resolve the dispute, after taking into

account the factors in Article 10]

[Option 3:it is the clearly more

appropriate court to resolve the dispute,

after taking into account the factors in

Article 10].

[Sbis. If, following a determination made by
the court first seised, a court other than the
court first seised determines that the first

court was seised in an abuse of judicial

process, it may resume proceedings.]

[Note : this paragraph is designed to mitigate

concerns expressed by some members of the

WG that giving priority to the first court

seised will incentivise a race to the court. For

example, circumstances where the first court

is seised in proceedings that are designed to

frustrate proceedings in another court in bad
faith. The WG should further discuss the draft
text and whether the mechanism to address
this issue should be placed in this article or

in a separate independent general clause.]

6. A court making a determination under this
Article shall do so expeditiously. Courts
are encouraged to exchange information
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through  the
established pursuant to Article 20 and may

communication mechanism

do so at any stage of the determination.

[Note : this Article has interlinked brackets to
reflect different views in the WG concerning
the role of the court first seised. The following
sets out the text excluding the words that are
undoubtedly included in the interlinked brackets
(with the yellow highlighted changes of (i) the
numbering of the paragraphs and (i) a capital

letter to small letter), clarifying the alternative

basic framework reflecting a different view:

1. Subject to Articles 6 and 7, where parallel
proceedings are pending in the courts of

two or more Contracting States that have

jurisdiction/connection under Article 8, any
court other than the court first seised
[shall][must] suspend its proceedings in
favour of the court first seised.

2. [In exceptional circumnstances] [As appropriate],
a court other than the court first seised
may, on an application by a party, resume

proceedings if:
(a) the application is made [no later than

the first defence on the merits] [within

a reasonable timeframe]; and
(b) the court other than the court first
seised determines that [Option 1 :it

must hear the case

to  guarantee

effective_access to justice] [Option 2 :

it is the more appropriate court to
resolve the dispute, after taking into
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account the factors in Article 10]
[Option 3 :it

appropriate court to resolve the dispute,

is the clearly more

after taking into account the factors in
Article 10].

3. A court making a determination under this
Article shall do so expeditiously. Courts
are encouraged to exchange information
through  the
established pursuant to Article 20 and may

communication mechanism

do so at any stage of the determination.

Whether or not the remaining brackets are
the interlinked brackets and what should
be changed to reflect the above-mentioned

different views remain open for consideration.]

[Note : Issues concerning the provisions for

non-priority [connection] [jurisdiction] should
be considered further.]
[72} 3] &fol A F7H

Article 10. Determination of the [clearly]
[more appropriate] [most appropriate] [better]

forum

In making a determination under Article
[xx], the court shall [have regard to the
proper administration of justice, taking]
[take] into account the following factors in
particular:
(a) [The

parties][ the convenience of the parties],

habitual

burdens of litigation on the

including in view of their
residence;

(b) The [relative] ease of accessing evidence

or preserving evidence;

(c) [the law applicable to the claims];

(d) the stage of the proceedings before each
court seised [and any applicable
limitation or prescription periods] [and
the possibility of significant delay in one
or more forums];

(e) [the likelihood that one

provide a complete or significantly more

court may

complete resolution of the dispute as a
whole;] and

(f) the likelihood of recognition and, where
applicable, enforcement of any resulting
judgment given in the Contracting State
of any other seised court.
The courts may exchange information
through the communication mechanism
established pursuant to Article 20.

CHAPTER III. RELATED ACTIONS
[7x} B0l H11Z=~H15Z FIH]

Article 11. Determining the [Better] [More
Appropriate] Forum

1. Where related actions are pending in the

courts of two or more Contracting States,

any such court shall, upon application of a

party, determine within a reasonable time:
(a) Whether a single court should adjudicate
the entirety or any part of the related

actions; and if so,
(b) Which court is the [better] [more
appropriate] forum for resolution of the

entirety or any part of the related

actions.

137



O s@msE 2025-01

[Note : In this model, parties may make

applications to multiple courts and each court

would reach its own independent determination

of the application before it. However, further

consideration should be given to the form of

applications in the respective courts and the

possibility of introducing an order for the

determinations.]
[Note : Further consideration should be given

relevant part of, the matters at issue;]

and
(2) the likelihood of recognition and, where

applicable, enforcement of any resulting

judegment given in the Contracting State

of any other seised court.]

[Note : The related actions framework proposed

herein does not require that a court of a

to whether the phrase “a single court should

Contracting State has a connection/ jurisdictional

adjudicate” adequately reflects the intended

ground such as those set forth in draft Article

purpose and whether (a) and (b) can/should

8(2). The related actions framework is

be separated.]

2. In making its determination of which court

intended to be flexible and discretionary. We

understand that this may raise concerns for

some delegations where one court’s jurisdiction

is the [better] [more appropriate] forum, a

is based on a so-called “exorbitant” ground.

court shall consider the proper administration

These concerns can be addressed in the [better]

of justice, taking into account the following

[more appropriate] forum factors—taking into

factors:

[(@) [the burdens of litigation on the parties]

account all relevant sensitivities in drafting.

This list remains non-exhaustive and subject

[the convenience of the parties], including

to further discussions of the Working Group.]

in view of their habitual residence;

(b) the [relative] ease of accessing evidence

Article 12. Adjudication of Related Actions

or preserving evidence;

(c) Jany choice of court agreements between
the parties];

(d) [the law applicable to the claims];
(e) the stage of the proceedings before

each court seised [and any applicable

limitation or prescription periods] [and

the possibility of significant delay in

one or more forums];
(f) [the likelihood that one court may

provide a complete or significantly

more complete resolution of all, or the
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in Their Entirety by a Single Court

1. For the purposes of an application of

Article 11, if two or more courts seised of

related actions determine that:

(a) a single court should adjudicate the

entirety of the related actions; and
(b) the same court seised is the [better]
forum for the

[more appropriate]

adjudication of the related actions in
their entirety, that court shall [proceed
with adjudication of] [adjudicate] the
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entirety of the related actions case, and

parts of the case may be most

the  other court(s) making the appropriately assigned to different courts.]
determinations shall suspend or dismiss 3. Nothing in this provision precludes two or
their case(s). more of the courts seised from adjudicating

2. Nothing in this provision precludes two or

more of the courts seised from adjudicating

the entirety of the related actions pending

before them, if one or more other courts

seised do not make the determinations in

paragraph (1) within a reasonable time or

make inconsistent determinations.

[Note : Further consideration should be given

any part of the related actions pending

before them, if one or more other courts

seised of related actions do not make the

determinations in paragraph (1) within a

reasonable time or make inconsistent
determinations.
[Note : The possibility to allow partial

consolidation, as well as the most appropriate

to the use of the word “Adjudication” and

way to draft such a rule, should be further

possible alternative descriptions.]

Article 13. Adjudication of Related Actions

discussed  taking into
considerations and whether such rules could
further the goals of this chapter, namely

account  practical

in Part by a Single Court

1. For the purposes of an application of

Article 11, if two or more courts seised of

related actions determine that:
(a) a single court should adjudicate part of

the related actions; and
(b) the same court seised of a related
[better] [more
appropriate] forum for that part of the
related actions, that court shall [proceed
with adjudication of] [adjudicate] that
part of the related actions, and the

actions case is the

other court(s) making the determinations
shall suspend or dismiss that part of the
related actions.

[2. Nothing in this provision precludes the

courts from determining that different

improved procedural efficiency and the avoidance
of irreconcilable judgments.]

Article 14. Continuation of Separate

Proceedings

1. If any court seised decides not to adjudicate
the entirety of the related actions under
Article 12 or any part of the related

actions under Article 13, or makes a

determination that is inconsistent with the

determination of any other court under
Article 12 or Article 13, then such a court

shall proceed with the related actions case

before it.

2. If one or more courts seised do not make

the determinations under Article 12 or

Article 13 within a reasonable time, any
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other court seised may, upon application of

consideration will be given as to how to best

a party or on its own motion, [proceed to

address this topic within the framework.]

adjudicate]  [adjudicate]  the
before it.
3. Any court seised that has suspended the

entirety or any part of its proceedings

proceedings

under Article 12 or Article 13 may resume

proceedings if the court in favour of

which it has suspended its proceedings has

not assumed jurisdiction in relation to the

entirety or the relevant part of proceedings

within a reasonable time.

[Note : Further consideration should be given

to a possible third scenario in which one of
the courts initially seised has suspended
proceedings pending a determination in another
court seised of only part of the proceedings
before it, after which the court that has

suspended will need to resume its own

proceedings, taking into account the finding/s
of the other court.]

Article 15. Cooperation and Communication

During Proceedings

Courts are encouraged to exchange information
through the communication mechanism established
pursuant to Article 20 and may do so at any

stage of the determination.

[Note : The related actions framework proposed

herein does not specifically address a related

action case requiring a determination of rights

in rem in immovable property. Further
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CHAPTER IV. GENERAL CLAUSES

Article 16. Avoiding denial of justice

[Nothing in the present Convention shall pre-
vent a court from exercising its jurisdiction if
that court determines it is reasonable and fore-
seeable that its exercise is necessary in order to

avoid a manifest denial of justice.]

[Article 17. Public policy

Notwithstanding provisions from Article # to
Article #, the court shall not be obligated to
suspend or dismiss the case if the proceedings
may involve sovereignty or security interests of
the forum State or the suspension or dismissal
would be manifestly incompatible with the pub-
lic policy or fundamental principles of the fo-
rum State.]

Article 18. Declarations with respect to
specific matters

1. Where a State has a strong interest in not
applying this Convention to a specific mat-
ter, that State may declare that it will not
apply the Convention to that matter. The
State making such a declaration shall ensure
that the declaration is no broader than nec-
essary and that the specific matter excluded
is clearly and precisely defined.

2. [Reciprocity to be considered]
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Article 19. Uniform interpretation

In the interpretation of this Convention, regard
shall be had to its international character and to
the need

application.

to promote uniformity in its

Article 20 [Work. Doc. No 27 REV].

Communication mechanism

[Whenever two or more courts in Contracting
States are seised of [parallel proceedings [and
related actions]] [concurrent proceedings] to
which this Convention applies, [and when each
of those courts meets one of the requirements
of Article [8(2)]]

1. Each such court [shall]

[should] [may], [to the maximum extent pos-

[shall consider]

sible] [to the extent practicable], cooperate
and communicate, whether directly or in-
directly, with the other court or courts for
the purposes of [determining the better fo-
rum under Article [10]].
2. Contracting States shall, at the time of the
deposit of their instrument of ratification or
accession, notify the Ministry of Foreign
Affairs of the Netherlands whether they will
allow
(a) direct judicial cooperation and communi-
cations, and if so, whether their laws al-
low for communications outside the pres-
ence of parties or their representatives
(ex parte communications); or

(b) indirect judicial cooperation and commu-

nication through -

i. a competent authority [central authority]
[; or

ii. the parties to the proceedings].

[Contracting States should, to the extent
practicable, allow for direct judicial coopera-
tion and communication. Nevertheless, the
preferences of Contracting States shall be
respected. Contracting States may amend
their notification to the Ministry of Foreign
Affairs of the Netherlands at any time.]

3. A Contracting State that allows for direct ju-
dicial communications may also choose one
or more methods of indirect judicial commu-
nication to facilitate such communications.

4. [Contracting States that have not notified the
Ministry of Foreign Affairs of the Netherlands
that they allow for direct judicial communi-
cation shall choose [one or more of the fol-
lowing persons or bodies] to act on in-
structions from the court to facilitate indirect
judicial cooperation and communication -
(@) a [competent authority] [central author-

ity][; or
(b) the parties to the proceedings].

Such persons or bodies shall comply with all
instructions from the court on whose behalf
they are acting and shall deliver all commu-
nications sent by or directed to such court

without delay.]

5. In implementing the cooperation and com-
munication set out in this article, the courts

may, whether directly or indirectly, commu-
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nicate with, or request information from
each other for the purposes of [determining
the better forum under Article [10]], pro-
vided that such communication respects the
procedural rights of the parties to the pro-
ceedings, and the confidentiality of in-
formation under the respective applicable

domestic laws.]

[Note - Further consideration will need to be
given to Article 20 including concemns that
were raised regarding the notion of persons or
bodies acting on instructions of the court in
paragraph (4) and respecting State sovereignty
in paragraph (5).]
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AdsAF A=Al A 20 912 2 (United
Nations Commission on International Trade
Law, ©]3} “UNCITRAL”) Al63 52wt
8197} 2024. 12. 958 13744 WG
A EFA HHE AU o 3]efol M=
57Hsst =5 H(Negotiable  Cargo
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1. NCD % #&7Fsdt Ax} 3=54
(Negotiable Electronic Cargo
Document, ©J3} “NECD")<| %
AR Y (A6Z)

Article 6. Evidentiary effect of the
negotiable cargo document or negotiable

electronic cargo record

1. The transport operator may qualify any
of the information referred to in article
4, paragraph 1(d). as furnished by the

consignor and contained in the nego

161
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tiable cargo document or negotiable
electronic cargo record in a manner

that indicates that -

(a) The transport operator does not as-
sume responsibility for the accuracy
of such information because it has
either actual knowledge or reason-
able grounds to believe that any
such information is false or mis-
leading; or

(b) The transport operator has no rea-
sonable means of checking such

information.

2. Except to the extent that the in-
formation furnished by the consignor
has been qualified, the negotiable cargo
document or negotiable electronic cargo
record shall be prima facie evidence of
taking in charge of the goods by the
transport operator as stated in the nego-
tiable cargo document or negotiable

electronic cargo record.

3. If the negotiable cargo document or ne-
gotiable electronic cargo record has
been transferred to a third party acting
in good faith in reliance on the descrip-
tion of the goods therein, proof to the
contrary by the transport operator in re-
spect of any information in the nego-
tiable cargo document or negotiable

electronic cargo record shall not be ad-

162

missible against that third party, except
to the extent that the information fur-
nished by the consignor has been
qualified.

L} =0l Y&
1 Ag

UNCITRAL-UNIDROIT #1. ¢ =24
H(UNCITRAL/UNIDROIT Model Law on
Warehouse Receipts, ©]3} “MLWR”) #]12
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2L AAE (International and Comparative
Law Research Center, ©]3} “ICLRC”)= &t
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3) A3&+

FoS NCDOl 71Al" AHRE A3
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T2 T3 Aol Folatint. 4524
e S50 AQto] NCD 4AQleg 3}
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2. NCD ¥ NECD Z£x]9le] dg
(A7%)

7k =0t LIS

Article 7. Rights of the holder under a
negotiable cargo document or negotiable

electronic cargo record

1. A person who becomes a holder of a
negotiable cargo document or nego-
tiable electronic cargo record pursuant
to article 11 shall, by virtue of becom-
ing the holder, have acquired all rights
under the transport contract as if it had
been a party to that contract, including:
(@) The right to demand delivery of the
goods at destination;

(b) The right of disposal; and

(c) The right to bring a claim against
the transport operator.

2. Any entitlement to the rights referred to
in paragraph 1 above that is conferred
upon the consignor or the consignee, as
applicable, [shall extinguish] upon the
issuance of a negotiable cargo docu-
ment or negotiable electronic cargo
record.

3. The issuance and transfer of the nego-
tiable cargo document or negotiable
electronic cargo record to the holder
shall have the same effect, for the

purpose of acquisition of rights to the

164

goods, as a physical handing over of
the goods, provided that the transport

operator is in possession of the goods.

. The rights and effect set out in para-

graphs 1 and 3 above exist after the is-
suance of the negotiable cargo docu-
ment or negotiable electronic cargo re-
cord and cease, except for that listed in
subparagraph 1 (c), when the nego-
tiable cargo document or negotiable

electronic cargo record is surrendered.

. In order to exercise the rights listed in

paragraph 1 above, the holder shall
produce the negotiable cargo document
or negotiable electronic cargo record to
the transport operator and shall identify
itself if the negotiable cargo document
was made out to the order of a named
person. [If more than one original of
the negotiable cargo document [or ne-
gotiable electronic cargo record] has
been issued]/[If the negotiable cargo
document [or negotiable electronic car-
go record] states that more than one
original has been issued], all originals
shall be produced, failing which the
right mentioned in subparagraph 1 (b)

cannot be exercised.

. [Any demand, declaration, instruction,

request, reservation or other communi-
cation relating to the transfer of a ne-

gotiable cargo document or negotiable
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electronic cargo record or the delivery
of the goods mentioned in the nego-
tiable cargo document or negotiable
electronic cargo record, may be made out
by electronic communication [through the

channel of communication designated]].
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Article 8. Missing information, in-

structions or documents

If the transport operator needs in-
formation, instructions or documents relat-
ing to the goods in order to perform its
obligations [under the Convention], the
transport operator shall seek those in-
formation, instructions or documents from
the holder of the negotiable cargo docu-
ment or negotiable electronic cargo record.
If the transport operator, after reasonable
effort, is unable to obtain those in-
structions within a reasonable time, the
transport operator shall proceed in accord-

ance with the transport contract.
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5) UNCITRAL, “A/CN.9/1127 - Report of Working Group VI (Negotiable Multimodal Transport Documents) on

the work of its forty-first session”, 2022. para. 34.
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Article 9. Liability of holder

1. A holder of the negotiable cargo docu-
ment or negotiable electronic cargo re-
cord that is not the consignor and that
does not exercise any right under the
transport contract does not assume any
liability under the transport contract
solely by reason of being a holder of
the negotiable cargo document or nego-
tiable electronic cargo record.

2. A holder that is not the consignor and
that exercises the right of disposal in
accordance with article 7, paragraph 1
(b) under this Convention assumes any
liability that may arise in connection
with the exercise of that right under the
transport contract.
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Article 10. Delivery of the goods

1. Delivery of the goods may be demanded
from the transport operator only against

6) UNCITRAL, “A/CN.9/1170 - Report of Working Group VI (Negotiable Cargo Documents) on the work of its

forty-fourth session”, 2024, para. 22.
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surrender of the negotiable cargodocu-
ment or negotiable electronic cargo re-
cord duly endorsed where necessary
and upon the holder identifying itself if
the negotiable cargo document or nego-
tiable electronic cargo record was made
out to the order of a named person.

2. [If more than one original of the nego-
tiable cargo document [or negotiable
electronic cargo record] has been is-
sued]/[If the negotiable cargo document
[or negotiable electronic cargo record]
states that more than one original has
been issued], the surrender of one orig-
inal will suffice and the other originals
cease to have any effect or validity.

3. On request of the transport operator,
the holder shall acknowledge receipt of
the goods from the transport operator.
The transport operator may refuse de-
livery if the holder refuses to acknowl-

edge such receipt.
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Article 11. Transfer of rights under a ne-
gotiable cargo document or negotiable

electronic cargo record

1. The holder transfers the rights in-
corporated in the negotiable cargo
document or negotiable electronic cargo
record by transferring it to another per-
son -

(@) Duly endorsed either to such person
or in blank, if an order document;
or

(b) Without endorsement, if - the nego-
tiable cargo document or negotiable
electronic cargo record is (i) made
out to the order of a named person
and the transfer is between the first
holder and the named person; or
(ii) a document made out to bearer
or endorsed blank.

2. If the negotiable cargo document [or

negotiable electronic cargo record]
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states that more than one original has
been issued, all originals shall be
transferred to the intended holder in
order to effect a transfer of rights un-
der a negotiable cargo document [or

negotiable electronic cargo record].
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Article 12. Electronic signature

For the purposes of this Convention, a
negotiable electronic cargo record or an
endorsement thereof are deemed to have
been signed if a reliable method is used to
identify the signatory and to indicate that
person’s intention in respect of the in-

formation contained in the negotiable elec-

tronic cargo record.
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Article 13. Identification, control, assess-
ment of integrity

1. For the issuance and use of a nego-

tiable electronic cargo record, a reliable

method shall be used -

(@) To identify that electronic record as
the negotiable electronic cargo re-
cord,;

(b) To render that electronic record ca-
pable of being subject to control
from its issuance until it ceases to
have any effect or validity; and

(c) To retain the integrity of that elec-
tronic record.

2. The criterion for assessing integrity
shall be whether information recorded
in the negotiable electronic cargo re-
cord, including any authorized change
that arises from its creation until it
ceases to have any effect or validity,
has remained complete and unaltered
apart from any change which arises in

the normal course of communication,

storage and display.

L =2| g

A132= ZAE}=7] S (Negotiable Electronic
Cargo Record, ©]3} “NECR”)°l tgt 57}
(assessment)7} obd F-AAS x3he a7
< TSk Slenl S
3 A13z A ZoA “BrPE Al Ae
azep27h ARkt Hl=&

Qtell FostH Age] “v|EH e “EF
Hro = WAsAL AjbetAd T AF-AY

W 9l 7 AIQKS oSt

175



O s@msE 2025-01

3, ARAe ABE A1ge
B MLETR A|102 A1 9434 A
FAsI= gl old A3z Al

o] NECR®] A8 £78 Bt ol

2HQ1E gofo] NECRE AJHOE W
gafjof k= WA FAS T YA
%2 S A A sln] MLETR Al3x=S il
3t AW e7do] gk 715d SIS
A 1320 Z7}skAa A|QkslaT) B4 =
T AR X3 A A AH Q110 TF
), AF2duk-e MLETR A8=%9| 71%
A 57H &4 U&-& NECRY| 283}/
2 gosiath ol 1 W8-S A3z Al
133} Al2%2] NECR9] A2 5 o] 329
F7¥ele Zlo] AYPEA AR & A&
ARl @Skt ol Tt A
AL Azl AAH 24 Flee
Zlol|l sl FA42 oHdS #3lnh

9. NECR9] 2% (A14x)

7h =0t LIS

(@) A person is deemed to be in pos-
session of a negotiable electronic cargo
record if a reliable method is used -
(i) To establish exclusive control of
that negotiable electronic cargo re-
cord by a person; and

(i) To identify that person as the per-
son in control.

(b) The possession of a negotiable elec-
tronic cargo record is transferred
through the transfer of exclusive con-

trol over the negotiable electronic car-

go record.

Article 14. Possession of a negotiable

electronic cargo record

For the purposes of this Convention,
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Article 15. Endorsement

For the purposes of this Convention, a
negotiable electronic cargo record is
deemed to have been endorsed if the in-
formation required for the endorsement is
included in the negotiable electronic cargo
record in a manner that makes it acces-
sible so as to be usable for subsequent
reference, and that record is signed in ac-
cordance with article 12.
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Article 16. Replacement of a negotiable
cargo document with a negotiable elec-

tronic cargo record and vice versa

1. If a negotiable cargo document has
been issued and the transport operator
and the holder agree to replace that
document by a negotiable electronic
cargo record -

(a) The holder shall surrender the nego-
tiable cargo document, or all of
them if more than one original has
been issued, to the transport oper-
ator;

(b) The transport operator shall issue to
the holder a negotiable electronic
cargo record that reproduces all in-
formation as recorded in the nego-
tiable cargo document, and includes
a statement that it replaces the ne-
gotiable cargo document; and

(c) A reliable method for such change
shall be used.

2. If a negotiable electronic cargo record
has been issued and the transport

operator and the holder agree to replace
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that negotiable electronic cargo record by
a negotiable cargo document:

(a) The transport operator shall issue to
the holder, in place of the nego-
tiable electronic cargo record, a ne-
gotiable cargo document that re-
produces all information as re-
corded in the negotiable electronic
cargo record, and includes a state-
ment that it replaces the negotiable
electronic cargo record; and

(b) A reliable method for such change
shall be used.

3. Upon issuance of the negotiable elec-
tronic cargo record in accordance with
paragraph 1, the negotiable cargo docu-
ment shall be made inoperative and
ceases to have any effect or validity.

4. Upon issuance of the negotiable cargo
document in accordance with paragraph
2, the negotiable electronic cargo re-
cord shall be made inoperative and
ceases to have any effect or validity.

5. A change of medium in accordance
with paragraphs 1 and 2 shall not af-
fect the rights and obligations of the
parties.
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all relevant circumstances, which may
include -

(i) Any operational rules relevant to the

assessment of reliability;

(ii) The assurance of data integrity;

(iii) The ability to prevent unauthorized
access to and use of the system;

(iv) The security of hardware and soft-
ware;

(v) The regularity and extent of audit
by an independent body;

(vi) The existence of a declaration by a
supervisory body, an accreditation
body or a voluntary scheme regard-
ing the reliability of the method;

(vii) Any applicable industry standard;

or
(b) Proven in fact to have fulfilled the
function by itself or together with fur-

ther evidence.

Article 17. General reliability standard

For the purposes of articles [12-14 and

16], the method referred to shall be -

(a) As reliable as appropriate for the ful-
filment of the function for which the
method is being used, in the light of

ARAYE 2ok ATEE FAHA

FAZ Felshgn

8) UNCITRAL, “A/CN.9/1170 - Report of Working Group VI (Negotiable Cargo Documents) on the work of its

forty-fourth session”, 2024, para. 72.
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Article 3. Issuance of a negotiable cargo
document or negotiable electronic cargo

record

1. If so agreed between the transport oper-
ator and the consignor, the transport
operator shall issue a negotiable cargo
document or negotiable electronic cargo
record in accordance with the provi-
sions of this Convention when the
goods are taken in charge by the trans-
port operator. [In respect of paragraph
2 below, the transport operator may al-
so issue a negotiable cargo document
or negotiable electronic cargo record at
a later stage.]

2. A transport document that contains in-
formation set out in article 4, paragraph
1, shall serve as a negotiable cargo
document or negotiable electronic cargo
record for the purpose of this Convention
if it contains in a conspicuous manner
(@ wording such as “to order”,
“negotiable” or an equivalent expression
and (b) an annotation entered and sign-
ed by the transport operator stating that

the transport document shall serve as a

negotiable cargo document or nego-

180

tiable electronic cargo record from a
specified date and with reference to

this Convention.

. Notwithstanding paragraph 2 above,

where the transport document is not

negotiable -

(@) The transport operator shall issue
the negotiable cargo document or
negotiable electronic cargo record
as a separate document, if so
agreed between the transport oper-
ator and the consignor. The nego-
tiable cargo document or negotiable
electronic cargo record shall, in
such event, reproduce all particulars
as stated in the transport document
and contain a conspicuous annota-
tion with reference to this
Convention;

(b) The transport operator shall ac-
knowledge the issuance of such ne-
gotiable cargo document or nego-
tiable electronic cargo record by in-
serting a corresponding conspicuous
annotation in the non-negotiable
transport document; and

(c) The transport operator shall provide
the holder of the negotiable cargo
document or negotiable electronic
cargo record with a copy of the

transport document upon request.
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4. [Notwithstanding paragraph 2 above,
where no transport document has been
issued, the transport operator shall is-
sue a negotiable cargo document or ne-
gotiable electronic cargo record that
contains a conspicuous annotation with
reference to this Convention, if so
agreed between the transport operator
and the consignor].

5. The transport operator who issues a ne-
gotiable cargo document or negotiable
electronic cargo record in accordance
with paragraphs 2, 3 or 4 above shall
not request the issuance of a negotiable
transport document in respect of the
same goods by any transport operator
performing any part of the carriage to
which the negotiable cargo document or
negotiable electronic cargo record relates.

6. A negotiable cargo document or nego-
tiable electronic cargo record may be
made out to order, to order of a named
person or to bearer. [If an annotation
inserted in the transport document pur-
suant to paragraph 2 above fails to
state whether the negotiable cargo
document or negotiable electronic cargo
record is made out to order, to order of
a named person or to bearer, the nego-
tiable cargo document or negotiable
electronic cargo record shall be deemed
to be made out [to order]|[to the order

of the [consignor][consignee]].

7. A negotiable cargo document [or nego-
tiable electronic cargo record] that is is-
sued in a set of more than one original
shall indicate the number of originals
in the set. If any copies are made, each
copy shall be marked as “non-nego-
tiable” copy.
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Article 4. Contents of the negotiable car-
go document or negotiable electronic

cargo record

1. The negotiable cargo document or the
negotiable electronic cargo record shall
indicate:

(a) The name and address of the trans-
port operator;

(b) The name and address of the con-
signee, if required by the law ap-
plicable to the transport contract for
inclusion in the transport document
or provided by the consignor;

(¢c) The name and address of the con-
signor;

(d) The general nature of the goods, the
leading marks necessary for identi-
fication of the goods, an express
statement, if applicable, as to the
dangerous character of the goods,

the number of packages or pieces,

184

and the gross weight of the goods or
their quantity otherwise expressed, all
such particulars as furnished by the
consignor;

(e) The apparent order and condition of
the goods as taken in charge by the
transport operator;

(f) The place and date of taking in
charge of the goods by the trans-
port operator;

(2) The place and date of issuance of
the negotiable cargo document or
negotiable electronic cargo record
and, if issued separately, of the
transport document;

(h) The place of delivery of the goods;

(i) The number of originals of the ne-
gotiable cargo document [or nego-
tiable electronic cargo record], when
more than one original is issued;

(j) A statement as to whether the freight
has been prepaid or an indication as
to whether the freight is payable by
the consignee; and

(k) [A conspicuous annotation with ref-

erence to this Convention.]

. The negotiable cargo document or the

negotiable electronic cargo record may

further indicate -

(a) The date or the period of delivery
of the goods at the place of delivery,

if expressly agreed upon between




the consignor and the transport op-
erator;

(b) The intended journey route, mode of
transport, places of trans-shipment
and information enabling tracking
of the goods, if known at the time
of issuance of the negotiable cargo
document or negotiable electronic
cargo record,;

(c) The law applicable to the transport
contract, in particular any interna-
tional convention to which the
transport contract is subject; and

(d) Any other particulars which the
consignor and the transport operator
may agree to insert in the nego-
tiable cargo document or negotiable

electronic cargo record.
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Article 5. Deficiencies in the negotiable
cargo document or negotiable electronic

cargo record

1. The absence of one or more of the par-
ticulars referred to in article 4, para-
graph 1 does not of itself affect the le-
gal character of the document as a ne-
gotiable cargo document or negotiable
electronic cargo record provided that it

nevertheless falls within the definition

of negotiable cargo document or nego-

186

tiable electronic cargo record as set out

in article 2, paragraph 4 or paragraph 6.

. If the negotiable cargo document or ne-

gotiable electronic cargo record in-
cludes a date but fails to indicate its
significance, the date is deemed to be
the date of issuance of the negotiable
cargo document or negotiable electronic
cargo record. Unless otherwise in-
dicated, a negotiable cargo document or
negotiable electronic cargo record is-
sued as a separate document pursuant
to article 3, paragraph 3, is deemed to
have been issued simultaneously with

the transport document.

. If the annotation as referred to in ar-

ticle 3, paragraph 2, does not state the
date from which the transport docu-
ment shall serve as negotiable cargo
document or negotiable electronic cargo
record, the transport document is
deemed to serve that function from the

date of its issuance.

. If the negotiable cargo document or ne-

gotiable electronic cargo record does
not include the date of taking in charge
of the goods by the transport operator,
the goods are deemed to have been tak-
en in charge by the transport operator
on the date of issuance of the nego-
tiable cargo document or negotiable

electronic cargo record.
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