okl Fe] melds gop
(United Nations Convention on Transparency
in Treaty-based Investor-State Arbitration)
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4, 2P ek 7l AE
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[.AE&D W gsiop gk, 1oz B8k ISDS
SAZA AAE FAPEA 2D T

A FAREAY (nvestor-State Dispute Settle- 270, ZAEAe] FBA £xQ )
ment, C[8F ISDS) AL TR RIS g o @A ASHAHAR) A2

et TAR AHFHA ST FE O ga grgo) ") vzl 23]
ISDSelA = FARAI= @A TS AW oy o)o) wla} 1SDS ZAVE A A=
3} ZX|(measure, action or inaction)”} FA} 2 AWHe BEZo|y ZATHAHES} Hud
HARACIS FAREY AW AN zguge 94 AEA 9E AL 8
of gk HoolF-5 A=A A o o)o) wel 1%k 1SDS A=) AT
HL 2 AN AR RAZ g gaja) i FRAS Ao}
A SRR TR 249 o=
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%, FAHTA=9 FH(sovereign authority)
of 2% &4 229 oY o g g
of gk =AM AAE o] Fofxitt &=
g ISDS A2l A3} FAfA =0l 94t
A, BARAS ARE S0 Algos 7

e catoz FARHA T e

o

jud

|3o] EX)3) Tk

ol& /M3ty sl UN =A1°dA e
23] (‘UNCITRAL )= 2013. 12. 16. ‘&9
’d 7+2(UNCITRAL Rules on Transparency

l

in Treaty-based Investor-State Arbitration,
‘2013 UNCITRAL 94 2y & AA
2 A3 as (2014, 4. 1L.FE 2E), 9
UNCITRAL FHA 7FZlo] 2014. 4. 1. ©]

4e)

D) & =w2 AR 7RI ooz, thetil= R et Fuele ul2] Walwt:

2) see, Croisant Guillaume, “Investment Court System”, Jus Mundi, 19 June 2023.; see also, Colin Trehearne,
“Transparency, Legitimacy, and Investor-State Dispute Settlement - What Can We Learn from the Streaming of
Hearings?”, Kluwer Arbitration Blog, 2018. 6. 9.; see also, 710]A, “ZA| EAFH 2] ISDSA|A] 7§ of] &3t
A7, TAIANE} H(RI268), Foltfati Watel 74, 2019. 7, pp. 151-152,

3) Michael Douglas, “The Importance of Transparency for Legitimising Investor-State Dispute Settlement - An
Australian Perspective” in the New Zealand Association of Comparative Law, Hors Serie Volume XIX (2015)
Part I - Investor-State Dispute Settlement and UNCITRAL Texts on Transparency, at page 112. (“If you
sought to distil [the connection between ISDS’s transparency and legitimacy] to a single point, it would be
that transparency is a necessary condition of the legitimacy of ISDS.”); Colin Trehearne, “Transparency,
Legitimacy, and Investor-State Dispute Settlement - What Can We Learn from the Streaming of Hearings?”,
Kluwer Arbitration Blog, 2018. 6. 9.

4) United Nations Commission On International Trade Law, UNCITRAL Rules on Transparency in Treaty-based
Investor-State Arbitration(effective date - 1 April 2014), https://uncitral.un.org/en/texts/arbitration/contractualt
exts/transparency (2024. 12. 8. ¥-&).
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A= &7 A8E T AES a7 96
UNCITRALS “ISDS Azjel|A] FrAdo]
3 UN oF 2014 RE|M 2 Hop =
‘2] 2 P, United Nations Convention
on Transparency in Treaty-based Investor-
State Arbitration (New York, 2014) (the
“Mauritius Convention on Transparency)]<-

A, AR TEIQ2017. 10. 18.5-E ).

ol&3t 2014 R ok <kxp 7h
FARZEA 5 FE FA L AAE 7
A FAE Fofell A ¢
o] At AAE =Y
RAoEA, A A Ao (private
justice)Z 718 mdE 2kd 7]E ISDS
AA ] B E eJulshs A AR
7vE AL QUThe

I8y tiERl=2 obF] 9] 2014 R A

2 gl 7kl e JdEjoltt. o9
< 2024, 10. 30. 7NHH A132} ofAJof-

%% ADR 719 %1 2x(The 13th Asia-Pacific
ADR Conference) | A& ISDS A% 7%
kol thal =8tk thRl=-& HR3 o}
Aot m7FE0] of# o]+ & 2014 FEMH X

gotol 19814 ek YAl ohe) =9

=
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v
>
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5) United Nations Commission On International Trade Law, “United Nations Convention on Transparency in
Treaty-based Investor-State Arbitration (New York, 2014) (the “Mauritius Convention on Transparency”)”,

https://uncitral.un.org/en/texts/arbitration/conventions/transparency (2024. 12. 8. ¥&).

6) Stephan W.Schill, “The Mauritius Convention on Transparency”, 16 Journal of World Investment and Trade
Law pp. 201, 203 (2015); A18|e 9] 2, FaR|RAERlel B3R 2, - A10% : Aate] A 2 A3}

9] %Fof - Aguas del Tunari v. Bolivia AFA(7]4L

FED), AetistuzTaete, 2019.

7) Seoul ADR Festival 2024, ADR Conference, Session 4, https://www.seouladrfestival.com/session4-readmore
(024, 12. 9. $2); ofAlol F7HEY BeHA Fop 0}y BA £ UG e Fadh

8) PCA, cases, Elliott Associates, L.P. (U.S.A.) v. Republic of Korea. PCA Case No. 2018-51, https://pca-cpa.
org/cn/cases/197/ (2024. 12. 10. B=); PCA, cases, Mason Capital L.P. (U.S.A.) 2. Mason Management LLC
(U.S.A) v. Republic of Korea, PCA Case No. 2018-55, https://pca-cpa.org/en/cases/198/ (2024. 12. 10. B=).
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9) T, EAE} ISDS A9 49 2HE £AEA

goz FAEEE 5 HBAERIE 47 7HEAE
FARZAYASDS) AR B B0, 2022. 9. 28,

10) United Nations Treaty Collection, Depositary,

Resolution  69/116)ll  2J8f A& =1,
2015. 3. 17. BM 204 AHo] 7A 5]
om0, 2017\ 102 18Y¢ Hx WHay
AThID o] ke 2013 UNCITRAL ¥4
A S 20149 42 1Y o) AZEH
FAER(EA 1t FARABID), ARt
AFHAMIT), FTA FAFE )= 4
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https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XXII-3&chapter=22&clang=_en (2024. 12. 9.

H]»El)'

o,

11) United Nations Commission On International Trade Law, “United Nations Convention on Transparency in
Treaty-based Investor-State Arbitration (New York, 2014) (the “Mauritius Convention on Transparency”)”,
https://uncitral.un.org/en/texts/arbitration/conventions/transparency (2024. 12. 8. ).

12) AojAd, “mAERE 2 ISDSAIA 7ol et A+, A2t H(FI262), Fotthstal Hstd 4,

2019. 7, pp. 151-152.
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4 UN ZoF 7|etxjo] mh2w, 2014 %E A
2014. 4. 1. O] F-5E LEH OB Z, 9 Foke 2024, 12. @A 7% W=, B
HOoR 2014 4. 1 o1F AZE FAWY  § 2000l JIASKAT, 2% o= v
of ZAF ISDS ARlelnh Zgo] hsat  Fdte] OS] LEE ARl ThY
o], 2014 4. 1. O|Ro AR FZe A= = D HFET AL oleghe} 2rhle
Ez8 A 243 ISDS A= 245

[2014 BEIMA EOF 7}l /H|E #EHT]

flo

24 2013 UNCITRAL F34 13

[>

rp

=27} 7 b=
S (Australia) 2017.7.18. 2020. 9. 17.
7)ol (Belgium) 2015. 9. 15. H|Z(X)

1]

13) see, 0|79, “2014'91 UNCITRAL 53’4 @ofe] 84 W - 9 53] |47 88 FH02 2, =
AHEsHs] == 59(4), 2014. 12., pp.202-203.

14) United Nations Commission On International Trade Law, “United Nations Convention on Transparency in
Treaty-based Investor-State Arbitration (New York, 2014) (the “Mauritius Convention on Transparency”)”,
https://uncitral.un.org/en/texts/arbitration/conventions/transparency (2024. 12. 8. B}-=); UNCTAD, “Reforming
Investment Dispute Settlement - A Stocktaking”, IIA Issues Note, Issue 1, 2019. 3. pp.5-8.
(https://unctad.org/system/files/official-document/diaepcbinf2019d3_en.pdf).

15) United Nations Treaty Collection, Depositary,
https://treaties.un.org/Pages/ViewDetails.aspx ?src=IND&mtdsg_no=XXII-3&chapter=22&clang=_en(2024. 12. 9.
T2

16) oHH, RejM A Fof W a(Entry into Force)y= 2017'd 108 18U0f| o] Rof&l=t], ol+= £ %9 3719 =77}
HIEAE 7|85 § o/l S0 & o] Yadths AR YNA FoF Aox Aol TE Zolt:

17) United Nations Commission On International Trade Law, Status - United Nations Convention on Transparency
in Treaty-based Investor-State Arbitration (New York, 2014), https://uncitral.un.org/en/texts/arbitration/con-
ventions/transparency/status(2024. 12. 9. W)
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71 E (Cameroon) 2017. 5. 11. 2018. 6. 18.
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Zld[ot (Zambia) 2017. 9. 20. 2018. 9. 28.
=2l (Germany) 2015. 3. 17. H|Z=(X)
0|23 (Irag) 2017.2.13. 2021. 8. 20.
o[E2|o} (taly) 2015. 5. 19. HIZE(X)
EM 5223 (Luxembourg) 2015. 9. 15. H|Z(X)
olc kAZH2 (Madagascar) 2015. 10. 1 H|Z(X)
22|MA (Mauritius) 2015. 3. 17. 2015. 6. 5.
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18) Seoul ADR Festival 2024, ADR Conference, Session 4, https://www.seouladrfestival.com/session4-readmore
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19) United Nations Commission On International Trade Law, Status - United Nations Convention on Transparency
in Treaty-based Investor-State Arbitration (New York, 2014), https://uncitral.un.org/en/texts/arbitration/con-

ventions/transparency/status (2024. 12. 9. ¥=).

20) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(222 FoF A& ¢ hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf)

21) 2014. 4. 1. 0|5 R A Ex&EA 0| 7|3t ISDS EE]= 2013 UNCITRAL EHA FAlo] &

2 2014. 4. 1. 0|3 A& gsiA s Z7FSoA
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AEldo] Sofel Yk, 2014. 4. 1. o]Fof| XA FAIS
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Article 1. Scope of application

1. This Convention applies to arbitration
between an investor and a State or a
regional economic integration organ-
ization conducted on the basis of an
investment treaty concluded before 1
April 2014  (“investor-State  arbi-

tration”)

2. The term “investment treaty” means
any bilateral or multivlateral treaty,
including any treaty commonly re-
ferred to as a free trade agreement,
economic  integration  agreement,

trade and investment framework or

cooperation agreement, or biGlateral
investment treaty, which contains
provisions on the protection of in-
vestments or investors and a right for
investors to resort to arbitration
against contracting parties to that in-

vestment treaty.22)

Bl 2 geF A2Z(Application of the
UNCITRAL Rules on Transparency)+ 2013
UNCITRAL 354 F&o] 2g|Adx Fek

gablz

grlauR| e,

=L 9

2014. 11., p.121.)

FAbzol oGA A8E F A=AE A
o= JrAstal vk A Az Al
(Bilateral or multilateral application)< 3%
T=o] & k] Aol A3z #
HE HA ko, AAEADHY =
Az QA 232 FRE oHA B BT
oJ &= 2013 UNCITRAL §984 2] 2§
"okl AR,

Bilateral or multilateral application

1. The UNCITRAL Rules on Transparency
shall apply to any investor-State arbi-
tration, whether or not initiated under
the UNCITRAL Arbitration Rules, in
which the respondent is a Party that
has not made a relevant reservation
under article 3(1)(a) or (b), and the
claimant is of a State that is a Party
that has not made a relevant reser-
vation under article 3(1)(a).23

2|2 geF A2Zx A28 (Unilateral of-
FFol § Wk
Aol T AR 0SB Ysror,
ATAGFEAAD ] Bl ISDS ARzl 2013

fer of application)> 3]73

gt F]xJole}. (o]A7l, “UNCITRAL W/G 119] £%B78 @ofol] st =9] A3} A1), of

22) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(22A 2 FoF Y& - hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

23) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.

(M

convention-e.pdf)
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= UNCITRAL F34 720l 4 7=
A el wep) Aed 7 slvke A

ol oleth
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Unilateral offer of application

2. Where the UNCITRAL Rules on
Transparency do not apply pursuant
to paragraph 1, the UNCITRAL
Rules on Transwparency shall apply
to an investor-State arbitration,

whether or not initiated under the

UNCITRAL Arbitration Rules, in

which the respondent is a Party that

has not made a reservation releevant to
that investor-State arbitration under
article 3(1), and the claimant agrees
to the application of the UNCITRAL

Rules on Transparency.24)

)
mjo
o
il
F

)
e
l>
_I,r

o oF Az A3EL
chardk el £ %Fiﬂ EAe o,
u{x

g0k A= WeS,
A2z A5 FAATE UNCITRAL F

A gt Ag oRs 2Estr] fsiA
FAEAS MENEH =) 235 48

¥ & 9ee 2 S Uk

M2 FoF A3ZE H (Reservations)
of tial A8t Utk A3z AL 5
okl 7Hd=ol 1) 58 FAEAE F
gokol Hg tidolA AsAY, 2)
UNCITRAL $A7+2 ]9 B8 FA713]
of 7|3+ ISDSOIA A= A5 &
Yol AgollA AstAY, 3) A2z A2
go] g7 Melo] M2 5 Foe
UH HE-E Ak 5 37 WA

08 §RE AAY 5 Y2 FAB

Article 3. Reservations
1. A Party may declare that:
(a) It shall not apply this Convention
to investor-State arbitration under
a specific investment treaty, iden-
tified by title and name of the
contracting parties to that invest-
ment treaty,
(b) Article 2(1) and (2) shall not ap-

ply to investor-State arbitration

24) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(R A Pk AF  hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf)
25) o|xfgl,
p-127.

“UNCITRAL W/G 112] £37d gofo] ush =9

Ak Ay, e FEA ALY, 2014, 11,

Mo
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conducted using a specific set of
arbitration rules or procedures
other than the UNCITRAL
Arbitration Rules, and in which it

is a respondent;
(c) Atrticle 2(2) shall not apply in in-
vestor-State arbitrattion in which it

is a respondent.26)

& GAE] ojlE RS T 5

2817 k2

B ek Az = FEO W
(Formulation of reservations)®l| g+ -4 %]

ol &S 7RI Adx A1ge “A3

Z Ao FRE Aty AT A
=y

AL F0E xﬂé% % Q=) 4%

ofof 3jm, 1 PAFo) Tjs) Beko] W

s %A] o %EL:_ ao] AT 7

A4}, Z, A3z A2de] e FRE 7
et Al SA ao] BASHAT, 1
9lo] fRE Al tis] Fefo] oln
Tagk Fol fRIF AEE A U
AL 77+ A FEe =t
28] A4z A5 BE S8 L 7 3
AE 7|8 UN AHEE 32

8
NESEE s, A4z A6 IS

N
o

rr

O
-

¥
o to
2

H

2
S

26) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(2] A FoF U * hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

27) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(2N A FoF Y& ¢ hitps:/funcitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

28) United Nations, United Nations Convention on Transparency in Treaty-based Investor-State Arbitration, 2015. 2.
(22 FoF Y& * hitps://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/transparency-

convention-e.pdf).

29) Y& ° “Reservations may be made by a Party at any time, save for a reservation under article 3(2).”. $HH,

ol |y FoF A19£9} the Fzoltt. vy Fof Al19xEE
&5 et 9171 T2olC(OIA R, 20141 UNCITRAL 5%‘*3 Foro] A A
3% 59(4), 2014. 12., p.221.).
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Hge FA0R - IxYete

oItk (see, O]XT1, “2014'd UNCITRAL
=& 59(4), 2014. 12., pp.

|1, 201419 UNCITRAL £33 @oFol 0] B4 - 41 539 S|4t 58S 3402 2, A4
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pp.5-8. (https:/functad.org/system/files/official-document/diaepcbinf2019d3_en.pdf).
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2019. 7, pp. 158.; ¥, “UNCITRAL £ 4] &0k} §to] FTA SA1ARS] £HA 7749 vla
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[Abstract]

A Study on Korea's Potential Accession to the Mauritius
Convention(United Nations Convention on Transparency in
Treaty-based Investor-State Arbitration)

Junyeul Yang

The 2014 Mauritius Convention is the first multilateral treaty aimed at retroactively applying
the 2013 UNCITRAL Transparency Rules to investment agreements concluded before April 1,
2014. By doing so, it introduces automatic application of transparency norms—such as the pub-
lication of documents and hearings, as well as third-party submissions—to older agreements,
thereby significantly enhancing transparency throughout ISDS proceedings. This Convention
differs from existing mechanisms like the UNCITRAL Arbitration Rules, the ICSID Convention
and Arbitration Rules, or the KORUS FTA’s transparency provisions, as it seeks to establish
uniform and automatic transparency through a multilateral framework rather than relying on party

consent.

Korea has already experienced heightened transparency obligations through the KORUS FTA
and related ISDS cases. Aligning with the global trend toward transparency could improve
Korea’s international credibility and foster a fair and predictable investment environment, ulti-
mately contributing to international investment and global economic development. However, as
of December 2024—ten years after the Convention’s entry into force—only nine countries have

ratified it, reflecting ongoing caution among states.

From Korea’s perspective, concerns persist regarding issues of consistency with domestic law,
negative impacts on the state’s defensive strategies due to political sensitivities, difficulties in
securing witnesses and experts, increased legal, administrative, and diplomatic burdens, and the
reduced discretion over information disclosure. Thus, rushing to join the Mauritius Convention
now may be premature. Nonetheless, should the global momentum for transparency become

clearer, and once domestic legal frameworks and stakeholder consensus are sufficiently estab-
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lished, Korea could reconsider its accession. At that time, the Convention’s reservation system
could be strategically utilized - initially carving out exceptions for certain investment agreements
to minimize initial confusion, then gradually lifting these reservations as circumstances evolve,

thereby expanding transparency norms step by step.

Notably, if Korea were to invoke all three types of reservations stipulated in Article 3(1), it
could, for instance, exclude sensitive investment agreements, refrain from applying transparency
rules to ISDS cases proceeded under arbitration rules other than UNCITRAL, or prevent the
application of transparency rules when the Claimant’s home state is not a party to the
Convention. Such reservations would effectively reduce initial uncertainties. As international
trends and domestic circumstances progress, Korea could then withdraw these reservations,
maintaining its sovereign decision-making power while ultimately aligning with international

transparency standards.

In conclusion, rather than making an immediate decision on joining the Mauritius Convention,
it is more prudent for Korea to closely monitor international trends, incorporate domestic stake-
holder feedback, and devise a phased strategy through the use of reservations if necessary. This
approach would enable Korea to balance the international efforts for enhanced ISDS trans-
parency with its national interests, contributing to the long-term establishment of a fair and pre-

dictable investment environment.

Keywords: Transparency, Mauritius Convention, UNCITRAL Transparency Rules,
Reservation, KORUS FTA, Investor-State Dispute Settlement, ISDS, Investment

Arbitration, Treaty Arbitration, Investment Agreements
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