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of its essential security interests

(i) relating to fissionable materials or the materials from which they are derived;
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Nations Charter for the maintenance of international peace and security
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[Abstract]
A Study on Australia's Foreign Investment Review System

- Focusing on the Korea-Australia FTA and Regional Comprehensive
Economic Partnership(RCEP) -

Song-yi Song

In response to global challenges such as the COVID-19 pandemic, the Russia-Ukraine war,
and intensifying U.S.-China technological rivalry, major advanced economies have increasingly
employed foreign investment screening as a critical policy tool to safeguard national security.
The United States, for instance, operates a stringent screening system through the Committee on
Foreign Investment in the United States (CFIUS) and grants exceptions to countries with com-
parable systems, such as Australia, by designating them as “Excepted Foreign States.” However,
Australia has developed its own distinctive screening framework, which includes regulations on

abundant natural resources and land.

This study examines the evolution and key characteristics of Australia’s foreign investment
screening system, analyzing its operation within the context of international investment agree-
ments such as the Korea-Australia Free Trade Agreement (FTA) and the Regional
Comprehensive Economic Partnership (RCEP). Since the enactment of the Foreign Acquisitions
and Takeovers Act (FATA) in 1975, Australia has established a unique system that rigorously
manages foreign investments in land (classified into commercial, residential, and agricultural)

and critical assets like mineral resources while balancing investment promotion with regulation.

In 2021, Australia introduced significant reforms to its screening regime through the Foreign
Investment Reform Act. These reforms enhanced national security screenings and granted ex-
tensive powers to the Treasurer, including retrospective review authority. These changes have
enabled stricter scrutiny of foreign investments in sensitive sectors. The 2023-24 Annual Report
of Australia’s Foreign Investment Review Board (FIRB) highlights these developments, includ-

ing five divestment orders related to national security concems and a doubling of compliance
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audits compared to the previous year.

Australia has also taken measures to ensure that its national security-related investment
screening does not lead to international disputes. For instance, the Korea-Australia FTA explicitly
excludes Australia’s foreign investment screening from investor-state dispute settlement (ISDS)
mechanisms and incorporates reservation clauses and security exceptions to safeguard its regu-
latory autonomy. These provisions reflect Australia’s approach to harmonizing its investment

screening system with international norms while minimizing potential conflicts.

This study underscores how Australia’s foreign investment screening system serves as a val-
uable reference for South Korea. As a technologically advanced nation with high export depend-
ency and geopolitical sensitivities, South Korea must develop its foreign investment screening
system to balance national security with economic interests. By drawing lessons from
Australia’s experience, South Korea can adapt its policies to address evolving global challenges

effectively.

Key words: Australia’s foreign investment screening system, Foreign Investment Reform Act,
Foreign Investment Review Board(FIRB), national security screening, Korea-
Australia FTA, Regional Comprehensive Economic Partnership (RCEP),
Reservation Clause, Security Exceptions Clause, Indirect Expropriation, Investor-

State Dispute Settlement(ISDS), International Investment Agreements(IIA)
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