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2) James Bacchus, “The Black Hole of National Security: Striking the Right Balance for the National Security Exception

in International Trade,” 936 Policy Analysis (2022), 4.

3) Chad P. Brown, “Export Controls: America’s Other National Security Threat,” 30 Duke J. Comp. & Int’l Law
283 (2020), 304-307; Bacchus, supra note 2, at footnote 2.

4) 2024 29 A o]H

OF=0] & 9](consultation) TAO] 21C}t. World Trade Organization, “DS615: United

States-Measures on Certain Semiconductor and other Products, and Related Services and Technologies,”
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds615_e.htm (last visited Feb. 10, 2024).
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5) Panel Report, Russia-Measures Concerning Traffic in Transit, WTO Doc. WT/DS512/R [hereinafter Russia-

Traffic in Transit].

6) See, e.g, Tsai-fang Chen, “To Judge the ‘Self-Judging’ Security Exception under the GATT 1994—A
Systematic Approach,” 12 Asian J. of WIO and Int’l Health Law and Policy 311 (2017), 317-350; Mona
Pinchis-Paulsen, “Trade Multilateralism and U.S. National Security: The Making of the GATT Security
Exceptions,” 41 Michigan J. Int’l Law 109 (2020), 109-193; Daria Boklan and Amrita Bahri, “The First
WTO’s Ruling on National Security Exception: Balancing Interests or Opening Pandora’s Box?”, 19 World
Trade Rev. 123 (2020), 123-136; Bacchus, supra note 2, pp. 3-8; O]X|&, “FAA|StARX|Qt QFH: WTO QtHAF
ofjefof] et sHALA] e FAIE", TAIGAR AL, AlIsH A3S, 1882009, 2017.11,; AEHA, “57I¢HE
Rl AT ®el: IAMA 2luje WTo Aol A8, IAIGANE AL, ATd Az,

183-196W, 196-205H, 2019.7., 196-205H; BFo1 7

, RSSO ool aede] WA A oHA:

SAlol-E s AHle SO R, EUAL, AIS8S, 69-741, 2021.1.
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WT/DS567/R [hereinafter Saudi Arabia-IPRs].

Panel Report, Saudi Arabia-Measures Concerning the Protection of Intellectual Property Rights, WTO Doc.

8) Panel Report, United States-Certain Measures on Steel and Aluminium Products, WTO Doc. WT/DS544/R
[hereinafter WTO-Steel and Aluminium Products]; WT/DS552/R; WT/DS556/R; WT/DS564/R. 5= = 47} |
4% 719 1Y WA} BE QAR Uhgo]7] T2 ojst RuoML tlEsos Fwo] 4wl

WT/DS544/R71 I8 B 1 AE Q1-&sHc}

9) Panel Report, United States-Origin Marking Requirement, WTO Doc. WT/DS597/R [hereinafter US-Origin

Marking Requirement].



O @mEf 2024-02
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11) 978 Alo|Eof 9l 28 Mdd 7|2 hitp://bit.ly/30Dj3PZ (last visited Jan. 31, 2024). o] Y22 oz}

o}
Article XXI (Security Exceptions)
Nothing in this Agreement shall be construed

(a) to require any contracting party to furnish any information the disclosure of which it considers contrary

to its essential security interests; or

(b) to prevent any contracting party from taking any action which it considers necessary for the protection of

its essential security interests

(i) relating to fissionable materials or the materials from which they are derived;

(i) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and

materials as is carried on directly or indirectly for the purpose of supplying a military establishment;
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(ili) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace and security.

12) Saudi Arabia-IPRs 710|A1= 9] GATT &3} U3t LJ20] TRIPs AI73E A|(b)3. (i) 20] A7 & ict

13) AUs|= HFH AAE £RIske 2jAlor 59 AT fide] #ddS AFSHHA L mfid o] THT)/to]
of2h=(non-justiciable) U= & Jgo] FREL, 35802 239 ‘7<}7lﬁ*€f*é’°ﬂ 713t 7ol
GATT AIXXIZ Al(b)3s T3t 2= WA Q] oAzt wyst Ho] = Al oA of 714 A
2 2= M. Russia-Traffic in Transit?d H'd = 2Ajote] rebd 27wt Ul%—i Al Alel 24
£ oAl EA5I9iT) Russia-Traffic in Transit, supra note 5, para. 7.103.

[a}

14) Stephan Schill and Robyn Briese, “‘If the State Considers’: Self-Judging Clauses in International Dispute
Settlement,” 13 Max Planck Yearbook of United Nations Law 61 (2009), 69-70.
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15) T3 WIORHY] ool Aol HAROR 11 S| ATAL widlek UGS gl 93, 2 4
02t WTO 1fdo] kg 91&jo] Epgsltt= )% QICh. See ibid, 105.

16) GATT AE SHHoe| 53] GATT olAl2] Sol4 BEE ARIL olstolxl A7t Al2E ul 2 lo]
F 11Zlolc). Tt o]  sig Aol ja GATT aipde] AR ZEst AR At glolck. el

o =w(36), 58 A=

17) Robert P. Alford, “The Self-Judging WTO Security Exception,” 2011 Utah L. Rev. 697 (2011), 708-710, citing
GATT Council, Summary Record of the Twenty-Second Meeting, GATT Doc. GCP.3/SR.22 (June 8, 1949).
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18) Ibid., 711.
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19) GATT Council, Decision Concerning Article XXI of the General Agreement, GATT Doc. L/5426 (Nov. 30,

1982).

20) Ibid., 713-716, citing Report of the Panel, United States-Trade Measures Affecting Nicaragua, GATT Doc. 1/6053

(Oct. 13, 1986).

21) Notification by the Swedish Delegation, “Introduction of a Global Import Quota System for Leather Shoes,
Plastic Shoes and Rubber Boots” (L/4250), Nov. 17, 1975, 3, available at https://docs.wto.org/gattdocs/q/

GG/LA4399/4250.PDF (last visited Feb. 5, 2024).
22) Boklan & Bahri, supra note 6, pp. 125-166.
23) ¥[ei7, 9 =B(56), 659,
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24) C. Todd Piczak, “The Helms-Burton Act: U.S. Foreign Policy Toward Cuba, the National Security Exception

to the GATT and the Political Question Doctrine,”
W2 U= Ay A =0 FAES A ARetol] ThsiA= AR

61 U. Pitr. L. Rev. 287 (1999), 298-299. o]2|gt 0]=<]
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Ibid., pp. 318-326.
25) Alford, supra note 17, 719-721.
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26) Dispute Settlement Body Meeting Minutes, 29 Jul. 2020, paras. 6.3-6.4, available at https://docs.wto.org/
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27) Schill & Briese, supra note 14, 110.
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=, =280, 294 3 F27]07 Ala=el oA mid BuArt dgElck vl A B
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2291 AR-toleln|olr} Russia-Traffic in
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OEAY 2718 F3-e 84 287
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Safeguards) A-&0j4o] opyetil 27gstict. el WTO 7oA mf'd2 v]=9] A7} GATT AIXXI
25 Y8sto] Fgt RX]2t= 0|52 Agreement on Safeguards X8-S BAst¥ 0, o siYd A7} QR
ool mgte] TAIR Q1S FEIEA] of o] sl Alz}slA] SI9IC). Panel Report, China-Additional
Duties on Certain Products From the United States, WTO Doc. WT/DS558/R, paras. 7.102-7.119.

35

~

US-Origin Marking Requirement, supra note 9. 0] ==2 202010 58] EZAF £Q1Z0] QXK S 5 F 0] ojd

FFOZ BASHE 12 EYAC ol Fo| 2019920204 FEAIY % AU FFARY 5
273788 T2f g ol g0l = +EE Fer FE6] ARIAO|A] k= wHof 7I3t Aol
C}. Ibid, paras. 2.1, 7.1. o]o]] TA|HY APAO0 2 F22I HE O] WTO MemberQl 32 0]=29] YAHA]
A B WTO RS SHAREANS 7HAISH A, SlE AL & =g QRO EYS B 8sIH =9
22 U 9559 ©to] 030) Frietuo] ¢i3lo] k. FAHCE bid, para. 7.254. 0] A L
oj2e] £} GATT A% A1go] ojsteln ohuole|xate &-go] £x| gh=rty Traigic,
36) Mitsuo Matsushita et al., The World Trade Organization: Law, Practice, and Policy (3rd Ed.), New York:

Oxford Univ. Press, 2017, 89.
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37) Russia-Traffic in Transit, supra note 5, paras. 7.53-7.56.

38) See, e.g., ibid. at footnote 183, citing Certain Expenses of the United Nations, Advisory Opinion, 1962 1.C.J.

Rep. 155.

39) US-Origin Marking Requirement, supra note 9, paras. 7.147, 7.149.
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40) Russia-Traffic in Transit, supra note 5, para. 7.65; US-Steel and Aluminium Products, supra note 8, para.

7.121.

41) Russia-Traffic in Transit, supra note 5, paras. 7.65-7.79; US-Steel and Aluminium Products, supra note 8,

paras. 7.121-7.125.

42) US-Origin Marking Requirement, supra note 9, paras. 7.88-7.150.

43) Russia-Traffic in Transit, supra note 5, para. 7.80; US-Steel and Aluminium Products, supra note 8, paras.
7.126-7.127; US-Origin Marking Requirement, supra note 9, paras. 7.155-7.159.

44) Russia-Traffic in Transit, supra note 5, para. 7.9; US-Origin Marking Requirement, supra note 8, para. 7.175;

US-Steel and Aluminium Products, supra note 9, para. 7.127.
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45) US-Steel and Aluminium Products?l, US-Origin Marking Requirement?] 2= (iii)5-9] 7R Q71 HZ0]
TR itte o] Tl 7 2710 gt Aelrt o] #oiX]X] okt
46) Russia-Traffic in Transit, supra note 5, paras. 7.132-7.133.

47) Ibid., paras. 7.130, 7.135.

48) Ibid, para. 7.134. O}X] WAA otHolol S
4 Qo GATT AIXXIZE (b= (i) = +H2

d(in time of) & ST & ¥ F 24 Aol

49) Russia-Traffic in Transit, supra note 5, para. 7.135.

50) Ibid., paras. 7.136-7.137.
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51) Ibid., paras. 7.137-7.138.
52) Ibid,, para. 7.141, 144.

53) Saudi Arabia-IPRs, supra note 7, paras. 7.280-7.293.

54) Ibid, para. 7.289.
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2 skt

Russia-Traffic in Transit7d 3@ “71 9
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HAH FEsEcy, 1xd IF Ex
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Hkx Bobgo] /3l (situation of armed
conflict, or of latent armed conflict, or of
heightened tension or crisis, or of general in-
stability engulfing or surrounding a state).-
2 RolauA e 2ABA vl
e Ao op)E AR Aol

55) Ibid., para. 7.294.

56) Russia-Traffic in Transit, supra note 5, para. 7.76.

57) Ibid., para. 7.121.
58) Ibid., paras. 7.122-7.125.

59) Saudi Arabia-IPRs, supra note 7, paras. 7.259-7.263.

60) Ibid., para. 7.269.
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61) US-Steel and Aluminium Products, supra note 8, paras. 7.139-7.146.

62) Ibid., paras. 7.147-7.148.

63) US-Origin Marking Requirement, supra note 9, para. 7.270.

64) Ibid, para. 7.273.
65) Ibid, paras. 7.279-280.
66) Ibid, para. 7.297.
67) Ibid, para. 7.290.
68) Ibid, para. 7.301.
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69) Ibid., para. 7.311-7.312.
70) Ibid., para. 7.349-7.356.

71) Ibid., para. 7.354.
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[Abstract]

Panel Reports on WTO Agreement Security Exceptions:
Implications for China-US Dispute on Semiconductor Export

Controls and WTO Dispute Resolution System
Juhyun Park

The security exceptions under the WTO agreements exempt members from treaty obligations
when they take certain measures deemed necessary for their essential security interests. For decades,
GATT contractual parties and WTO members exercised self-restraint in evoking the security
exceptions in dispute resolution proceedings, but recent years have seen a dramatic increase in
members’ evocation of the security exceptions during WTO disputes. The United States is
among the most prominent advocates of the security exceptions, and has maintained that the
exceptions are “self-judging” — i.e., once a member evokes the exception during a WTO dispute,
the panel should defer to the member’s judgment and decline to substantively review whether

the requirements of the exception were met.

This paper reviews recent WTO panel reports concerning the security exceptions and considers
the implications of these decisions for the ongoing US-China dispute concerning the US’ semi-
conductor export control measures, as well as more generally for the WTO regime. All of the
WTO panel reports issued thus far have concerned either Article XXI(b)(iii) of GATT or Article
73(b)(iii) of GATT, which are identical. The main interpretative issues in these provisions are
(i) whether the security exceptions are self-judging and relatedly, whether WTO panels have
jurisdiction over cases in which security exceptions are invoked; (ii) the standard of review ap-
plicable to “any action which it considers necessary for the protection of its essential security
interests”; and (iii) the standard of review applicable to “taken in time of war or other emer-
gency in international relations.” In four cases, the relevant WTO panel rejected the argument
that the security provisions are entirely self-judging and found that WTO panels have juris-
diction to review claims where the security provisions are invoked. In three of these cases, the

panel found that all or some of the contested measures did not fall within the scope of the in-
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voked security exception.

Based on existing panel rulings, it will likely be difficult for the US to prevail on a GATT
Article 21(b)(iii) defense, while the outcome of an Article 21(b)(ii) defense is uncertain. Given
the central role of these export controls in the US government’s economic and national security
agenda, an adverse panel decision will deepen US dissatisfaction with the WTO dispute reso-

lution system, and may prompt the US to call for an amendment of the security exceptions.

Keywords: WTO agreement security exceptions, US-China semiconductor dispute, WTO
Appellate Body crisis, trade protectionism, Sullivan Tech Doctrine
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[Abstract]
A Study on the Legal Issues of Investment Disputes

Related to Renewable Energy
- Focusing on the OperaFund v. Spain case
Hyun-Suk Oh

The international community is discussing the specific implementation system of the new climate
system and calling for changes in energy policies to realize carbon neutrality, and the expansion
of renewable energy is being rapidly pursued. However, renewable energy projects are exposed
to many risks due to changes in the electricity market environment and government policies of
investment host countries, and investment assets may be lost due to reduction or abolition of FIT
and tax incentives of investment by the host countries. As a result, investment disputes based
on investment agreements continue to arise, and in Spain, a large number of ISDSs have been filed
simultaneously due to several conversions of renewable energy policies. Most of Spain-related
ISDS cases were filed based on ECT, and in many cases against Spain. In most ISDSs against
Spain, applicants filed INTRA-EU OBJECTIONS as a competent defense, but the arbitral tribunal
recognized its jurisdiction, saying that the investment dispute was based on the ECT, a multi-
lateral agreement, unlike the Achmea v. Slovak case. In most cases, including the OperaFund
case, the arbitral tribunal denied jurisdiction over Spain’s renewable energy-related TVPEE, con-
sidering it a tax policy that excludes ISDS in the ECT. On the other hand, the arbitral tribunal
acknowledged the Spanish government’s FET violation in recognition of the ‘Legitimate Expectations’
of renewable energy operators, and it admitted the Spanish government’s liability for compensa-
tion in a number of cases. Meanwhile, there are concerns about the Korean government’s refusal
to approve the increase in electricity rates, raising ISDS by foreign investors of KEPCO, and on
the contrary, raising ISDS is also being considered in relation to the development of fossil en-
ergy and renewable energy overseas by Korean companies. In-depth analysis is needed not only
for ISDSs related to renewable energy in Spain, but also for ISDSs related to existing fossil en-
ergy generation industries such as Germany’s Vattenfall case. Through this, it is necessary to
find ways to increase the Korean government’s ability to respond to ISDS and to safely protect

investment in power generation projects such as renewable energy abroad.

Keywords: Renewable Energy, Electricity Industry, Spain, Fair and Equitable Treatment,
Energy Charter Treaty
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[Abstract]

Digital Platform Regulation and International Trade Disputes

Youkyung Huh-Taeeun Choi

As the socioeconomic influence of digital platforms grows globally, intense debates about the
extent of regulation of digital platforms are raging both domestically and internationally. South
Korea is one of the global digital powerhouses, with dominant domestic platforms that compete
with US Big Tech platforms. In 2021, South Korean legislators made global waves by introduc-
ing the world’s first “In-App Payment Act” which prohibits app store operators like Apple and
Google from forcing software developers to use their payment systems. South Korea’s legis-
lative and policy trends are attracting attention from regulators and academia as well as from

the global digital industry.

In this article, we analyze the latest regulatory trends in Korea and the US under the themes
of the “In-App Payment Act,” the “Netflix Act,” the Network Usage Fee Bill, and the Platform

Competition Promotion Bill.

Due to the borderless nature of the digital platform market, domestic regulation of digital
platforms inevitably involves the possibility of trade disputes due to extraterritoriality. Existing
trade agreements and international norms fail to provide clear resolutions to trade disputes in-
volving digital platforms. Nevertheless this article analyzes the relevant regulations of GATS
and the KORUS FTA, which govern trade disputes that stem from extraterritoriality of domestic
regulations, with the goal of finding clarity, or at least clear trends. Specifically, this article ex-
amines the trade policy trends of the US administrations as well as the trade strategies of the

US Big Tech companies.

Since Korean native platforms are subject to domestic regulation and national protection at
the same time, it is important to establish regulatory policies that reflect an approach that balan-
ces the multiple goals of achieving fair competition in the digital platform market, securing

competitiveness, and minimizing trade disputes. It is also important to address the rights of the
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citizens, who are the users and beneficiaries of the platform, and who might suffer from rising

costs or poor service quality due to regulations. Trade and regulatory policies should include cit-
izens’ voices.

Keywords: Digital Platform Regulation, Korean In-App Payment Act, Netflix Act, Network

Usage Fees Bill, Platform Competition Promotion Bill, Trade Disputes
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(d) The period of time for making the award
shall be [45][60][90] days;

(e) Option 1: The period of time in sub-
paragraph(d) may be extended but
shall not exceed a total of [90][120]
[180] days;

Option 2: The period of time in sub-
paragraph(d) may not be extended;

(f) At the request of a party, the arbitral
tribunal may in exceptional circum-
stances and after inviting the parties to
express their views, determine that the
modifications to the Expedited Arbitration
Rules provided for herein shall no longer
apply to the arbitration or that the
UNCITRAL Arbitration Rules shall apply;
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Article16(3) If the arbitral tribunal con-
cludes that it is at risk of not rendering an
award within nine months from the date of
the constitution of the arbitral tribunal, it
shall propose a final extended time lim-
it---. The extension shall be adopted only
if all parties express their agreement to the
proposal within the fixed period of time.

Article16(4) If there is no agreement to
the extension in paragraph 3, any party
may make a request that the Expedited
Rules no longer apply to the arbitration.
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(H)—(a) The arbitral tribunal’s power pur-
suant to article 2(2) of the Expedited
Rules to determine that the Expedited
Rules shall no longer apply to the arbi-
tration also extends to the power to de-
termine that the modifications to the
Expedited Rules contained herein shall
no longer apply.

(€)(f) Option 1: The period of time in
article16(2) of the Expedited Rules shall
not exceed a total of [90][120][180] days;

Option 2: The extended period of time
referred to in articlel6(2) of the Expedited
Rules shall not exceed a total of
[90][120][180] days. The period of time
within which the award is made shall not
be further extended. Article 16(3) and (4)
of the Expedited Rules shall not apply.
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2. Any dispute, controversy or claim arising
out of or relating to this contract, or
breach, termination or invalidity thereof

may be settled by adjudication in

accordance with the following:
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ligations under clauses xx][monetary
claims][technical issues] under this con-
tract [excluding its termination and in-
validity] may be determined by ad-
judication in accordance with the fol-

lowing provisions:
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4. (a) The referral of a matter to adjudication
and the arbitration pursuant to para-
graphs 2 and 3 shall not preclude a
party from referring the same matter to

arbitration under paragraph 1%

* Any dispute, controversy or claim arising
out of or relating to this contract, or
breach, termination or invalidity thereof
shall be settled by arbitration- -
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Note: To address concerns regarding con-
current initiation and conduct of ad-
Jjudication or arbitration under para-
graphs 2 and 3 and arbitration under
paragraph 1, parties may consider in-
cluding the following paragraph.
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4. "', When the technical advisor per-
forms its role orally, the parties shall have
the opportunity to be present and, when
the technical advisor performs its role in
writing, the document shall be communi-

cated to the parties.
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2(b). In the process of selecting and ap-
pointing a technical advisor, the arbi-
tral tribunal shall consult the parties
on the terms of reference, including
the type of assistance to be provided by
the technical advisor and the means
and manner in which the technical ad-

visor performs his/her role.

4. The arbitral tribunal shall ensure that
the parties are given a reasonable op-
portunity to comment on the explanations
provided by the technical advisor.
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