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2) James Bacchus, “The Black Hole of National Security: Striking the Right Balance for the National Security Exception

in International Trade,” 936 Policy Analysis (2022), 4.

3) Chad P. Brown, “Export Controls: America’s Other National Security Threat,” 30 Duke J. Comp. & Int’l Law
283 (2020), 304-307; Bacchus, supra note 2, at footnote 2.

4) 2024 29 A o]H

OF=0] & 9](consultation) TAO] 21C}t. World Trade Organization, “DS615: United

States-Measures on Certain Semiconductor and other Products, and Related Services and Technologies,”
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds615_e.htm (last visited Feb. 10, 2024).
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5) Panel Report, Russia-Measures Concerning Traffic in Transit, WTO Doc. WT/DS512/R [hereinafter Russia-

Traffic in Transit].

6) See, e.g, Tsai-fang Chen, “To Judge the ‘Self-Judging’ Security Exception under the GATT 1994—A
Systematic Approach,” 12 Asian J. of WIO and Int’l Health Law and Policy 311 (2017), 317-350; Mona
Pinchis-Paulsen, “Trade Multilateralism and U.S. National Security: The Making of the GATT Security
Exceptions,” 41 Michigan J. Int’l Law 109 (2020), 109-193; Daria Boklan and Amrita Bahri, “The First
WTO’s Ruling on National Security Exception: Balancing Interests or Opening Pandora’s Box?”, 19 World
Trade Rev. 123 (2020), 123-136; Bacchus, supra note 2, pp. 3-8; O]X|&, “FAA|StARX|Qt QFH: WTO QtHAF
ofjefof] et sHALA] e FAIE", TAIGAR AL, AlIsH A3S, 1882009, 2017.11,; AEHA, “57I¢HE
Rl AT ®el: IAMA 2luje WTo Aol A8, IAIGANE AL, ATd Az,

183-196W, 196-205H, 2019.7., 196-205H; BFo1 7

, RSSO ool aede] WA A oHA:

SAlol-E s AHle SO R, EUAL, AIS8S, 69-741, 2021.1.
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WT/DS567/R [hereinafter Saudi Arabia-IPRs].

Panel Report, Saudi Arabia-Measures Concerning the Protection of Intellectual Property Rights, WTO Doc.

8) Panel Report, United States-Certain Measures on Steel and Aluminium Products, WTO Doc. WT/DS544/R
[hereinafter WTO-Steel and Aluminium Products]; WT/DS552/R; WT/DS556/R; WT/DS564/R. 5= = 47} |
4% 719 1Y WA} BE QAR Uhgo]7] T2 ojst RuoML tlEsos Fwo] 4wl

WT/DS544/R71 I8 B 1 AE Q1-&sHc}

9) Panel Report, United States-Origin Marking Requirement, WTO Doc. WT/DS597/R [hereinafter US-Origin

Marking Requirement].
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11) 978 Alo|Eof 9l 28 Mdd 7|2 hitp://bit.ly/30Dj3PZ (last visited Jan. 31, 2024). o] Y22 oz}

o}
Article XXI (Security Exceptions)
Nothing in this Agreement shall be construed

(a) to require any contracting party to furnish any information the disclosure of which it considers contrary

to its essential security interests; or

(b) to prevent any contracting party from taking any action which it considers necessary for the protection of

its essential security interests

(i) relating to fissionable materials or the materials from which they are derived;

(i) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods and

materials as is carried on directly or indirectly for the purpose of supplying a military establishment;
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(ili) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace and security.

12) Saudi Arabia-IPRs 710|A1= 9] GATT &3} U3t LJ20] TRIPs AI73E A|(b)3. (i) 20] A7 & ict

13) AUs|= HFH AAE £RIske 2jAlor 59 AT fide] #ddS AFSHHA L mfid o] THT)/to]
of2h=(non-justiciable) U= & Jgo] FREL, 35802 239 ‘7<}7lﬁ*€f*é’°ﬂ 713t 7ol
GATT AIXXIZ Al(b)3s T3t 2= WA Q] oAzt wyst Ho] = Al oA of 714 A
2 2= M. Russia-Traffic in Transit?d H'd = 2Ajote] rebd 27wt Ul%—i Al Alel 24
£ oAl EA5I9iT) Russia-Traffic in Transit, supra note 5, para. 7.103.

[a}

14) Stephan Schill and Robyn Briese, “‘If the State Considers’: Self-Judging Clauses in International Dispute
Settlement,” 13 Max Planck Yearbook of United Nations Law 61 (2009), 69-70.

7



O @mEf 2024-02

DAl oAl T 3kl uA AP F ol
M7 FAsHEA BEsAE e o)
go 24 sAgrozs @A} glrkis
ety 294 4] st} GATT 2

WTO A A 3ol A QbR o) 9] z3 o] 8%l
71& Aol A ol AbAEe] H3F A,
GATT % WIOEA 94 98 5= 77
2 Z1Eso} 3t} GATT Alef=r 2 WTO
359 7)1E YA xofof A3 vlely
3 K(Vienna Convention on the Law of
Treaties(VCLT)) 7 “ZoF 34 == xof
T4 Aol B FAA 1 5 Fef
(A31E A3 A@)T) BE A

w3 A FolE FHeke O 29

2ol JlojAe] 74 A (A31x A3F

2L
G
\}_Ol/'
i
=2
£
-
1o
el
2
=2
b
o
o
i
&

iy ezope] Z01AY B AR Ao AHS
EFF He) BEFE 0N 2o B
of FabA ol &l Sl Y % YUk

(VCLT A|3R2Z).

GATT A1 v]% 5 thse] 7k bl

o) xFe] HH A/ BAYES T3
o

Hetrkie YE g v|5-A 2E2Zuh]of
of thet Sd= AHA(1949) el A w=2
AzZE2ap7)o 5 /Y =7l o
AdzA o tEee)7t 2go] He F
S AL, Alsszapr|okE Alelg Al
o o] AR sl ARke] #d
S| -5 AR skt Al 9= i
“RE SR Al QbR #YEE
Aol W3k HF 2AdL” 7Rt st
A& “AAFEL GATTS °Fs}E op/|E

oX 8
N

©

¢

ot

rr

Algof g A sk

olzdlEl}e] ZFANE Ao JFTS
w74 o8 H/E ‘EC/e~EH Y oAt
thol2dlE vt gt FAEA] AR
(1982)9] 7%, o] Akdol thsll GATT ©] A}
3o A WAF 3775 F EC & Albms
23 2070=0] i ZXoll s GATT
7 #do] gl 1, ol=2dEY T
6712 GATT7} o9zl gt &
s 7RIt Fg o, ywA 114

15) T3 WIORHY] ool Aol HAROR 11 S| ATAL widlek UGS gl 93, 2 4
02t WTO 1fdo] kg 91&jo] Epgsltt= )% QICh. See ibid, 105.

16) GATT AE SHHoe| 53] GATT olAl2] Sol4 BEE ARIL olstolxl A7t Al2E ul 2 lo]
F 11Zlolc). Tt o]  sig Aol ja GATT aipde] AR ZEst AR At glolck. el

o =w(36), 58 A=
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19) GATT Council, Decision Concerning Article XXI of the General Agreement, GATT Doc. L/5426 (Nov. 30,

1982).

20) Ibid., 713-716, citing Report of the Panel, United States-Trade Measures Affecting Nicaragua, GATT Doc. 1/6053

(Oct. 13, 1986).

21) Notification by the Swedish Delegation, “Introduction of a Global Import Quota System for Leather Shoes,
Plastic Shoes and Rubber Boots” (L/4250), Nov. 17, 1975, 3, available at https://docs.wto.org/gattdocs/q/

GG/LA4399/4250.PDF (last visited Feb. 5, 2024).
22) Boklan & Bahri, supra note 6, pp. 125-166.
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Oxford Univ. Press, 2017, 89.
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37) Russia-Traffic in Transit, supra note 5, paras. 7.53-7.56.

38) See, e.g., ibid. at footnote 183, citing Certain Expenses of the United Nations, Advisory Opinion, 1962 1.C.J.

Rep. 155.

39) US-Origin Marking Requirement, supra note 9, paras. 7.147, 7.149.
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40) Russia-Traffic in Transit, supra note 5, para. 7.65; US-Steel and Aluminium Products, supra note 8, para.

7.121.

41) Russia-Traffic in Transit, supra note 5, paras. 7.65-7.79; US-Steel and Aluminium Products, supra note 8,

paras. 7.121-7.125.

42) US-Origin Marking Requirement, supra note 9, paras. 7.88-7.150.

43) Russia-Traffic in Transit, supra note 5, para. 7.80; US-Steel and Aluminium Products, supra note 8, paras.
7.126-7.127; US-Origin Marking Requirement, supra note 9, paras. 7.155-7.159.

44) Russia-Traffic in Transit, supra note 5, para. 7.9; US-Origin Marking Requirement, supra note 8, para. 7.175;

US-Steel and Aluminium Products, supra note 9, para. 7.127.
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46) Russia-Traffic in Transit, supra note 5, paras. 7.132-7.133.

47) Ibid., paras. 7.130, 7.135.
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49) Russia-Traffic in Transit, supra note 5, para. 7.135.

50) Ibid., paras. 7.136-7.137.

16

ol

A ohwololat RATAA BlARS Aolo] 5]

AR Bl Qs =39 Zloll shs AAY siAg
ot
k2

AS 888l =ttt



8 WTO ¢tEofe[xg o7 WTO ol-&

gt 28 % EYHZ7|1F(DSB)ol| CHet AlAE

S50 247} WA Qoo e 9

il 2 3tA] of ol thefjA= “H a3

Oft

A1 A7 (minimum requirement of plausi—
bility) 715& AAISHEA “dF o] <
St 2|29 Aol AoEA gk

AAFsok st @thsh -3
ofuis #lAlote] 2|7k Aol }-f¥]
A 2 AN B Ao e nEx
9 Wolekn FAsgoL, Ade 92

glolute] BRALS Aok} Ha =

—
- ”» =
=AE

_4

Saudi Arabia-IPRs731 %] o'@2 Russia-
Traffic in Transit?l 7 AA1Ee 483t
™, /\}—?—D]O}E}H]OV} AN “Ap=-E H)
Folo] P RRE BT
she A %—’F‘;ﬁ, QtHoljo 2 Q1A
ot fdE ARPHZE ®HAIEE QEREo]9)o]
Russia-Traffic in Transit 74\ 252 <t
Holoo] Tz AR AAE «o] 79
AFOZHE A= Hodta YyiEHo
2 R FFEAE FAskE 571 24
ARl 71 A oo afdgs 7

51) Ibid., paras. 7.137-7.138.
52) Ibid,, para. 7.141, 144.

53) Saudi Arabia-IPRs, supra note 7, paras. 7.280-7.293.

54) Ibid, para. 7.289.
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55) Ibid., para. 7.294.

56) Russia-Traffic in Transit, supra note 5, para. 7.76.

57) Ibid., para. 7.121.
58) Ibid., paras. 7.122-7.125.

59) Saudi Arabia-IPRs, supra note 7, paras. 7.259-7.263.

60) Ibid., para. 7.269.
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61) US-Steel and Aluminium Products, supra note 8, paras. 7.139-7.146.

62) Ibid., paras. 7.147-7.148.

63) US-Origin Marking Requirement, supra note 9, para. 7.270.

64) Ibid, para. 7.273.
65) Ibid, paras. 7.279-280.
66) Ibid, para. 7.297.
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68) Ibid, para. 7.301.

19



0 @mmEfE 2024-02

B3jo] e AGAA B AEY A BTk

Aedsfor Anta acke) 9 712 A

g3te] WL = $F-35 1 WA ef 24 X 2o

ofalsl FABAG HlddEel AFEA oA AR A o] AZAA %
BT ARARO 59V 5 T g he) gaeld wo @7 4 kel
Foluh F3& AU ARABAY WA g o oes g9 wassl gt
& FUs ggkom BAVE B A L g g noae) 2a e
A A 9B FEEA 2 ANE o g o

o)W} FUsHA w3k YlTk= Mol 3

<E 1> QEOj 2|z

K
Tu

r

10id E0M F2 Y8

Russia=Traffic in Transit

Saudi Arabia—IPRs

US-Steel and Aluminium

US-Origin Marking

Froducts Requirement
Mo oA
HRel AlEe Aol Rp|mey Fol
oIy off
Z||CH5| ol
0Ho°|'X| Bsa. EHEOI.SI'Xl ?;F%
oo | TR NA-REEE | Lzl em
T slgagel | “DT 0 o 0F | dEE smstoets | SO0 T 00 | o2 8353
HESIEA O1F | ol e ol | SEH 4E 24 o simroz | 54 501 MyKoz
sialol ke Al AT vlAtAg o2 e
sMfE £ ot -
BlAMASE Zof 3
== 1= AIBE = %[5} x%|0l AMESH = X5 xx|0l
_;F_i|0|_|x| 01_‘?_ H|ooo|.3'xl’|?_l' —l—x||:| t'|oool‘_<52|s|°|_|' J—x||:| N/A N/A
oIME. S| 2 7zt
T4l ohzolo] oy | Ze 9EE N¥el | olmE. HalFe VA A
0{% YT A¥E JtsMo| | SoRFH Alg B3
Lo
o ==
o|MEl EF 71
. R S B A | o oo
i o O x S —
LK ool | e REBEAEel | oL VA A
Zost mAlolx off | Z9 olBg 5ol o
==E ST R | ainy o 2y
vl
69) Ibid., para. 7.311-7.312.
70) Ibid., para. 7.349-7.356.
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[Abstract]

Panel Reports on WTO Agreement Security Exceptions:
Implications for China-US Dispute on Semiconductor Export

Controls and WTO Dispute Resolution System
Juhyun Park

The security exceptions under the WTO agreements exempt members from treaty obligations
when they take certain measures deemed necessary for their essential security interests. For decades,
GATT contractual parties and WTO members exercised self-restraint in evoking the security
exceptions in dispute resolution proceedings, but recent years have seen a dramatic increase in
members’ evocation of the security exceptions during WTO disputes. The United States is
among the most prominent advocates of the security exceptions, and has maintained that the
exceptions are “self-judging” — i.e., once a member evokes the exception during a WTO dispute,
the panel should defer to the member’s judgment and decline to substantively review whether

the requirements of the exception were met.

This paper reviews recent WTO panel reports concerning the security exceptions and considers
the implications of these decisions for the ongoing US-China dispute concerning the US’ semi-
conductor export control measures, as well as more generally for the WTO regime. All of the
WTO panel reports issued thus far have concerned either Article XXI(b)(iii) of GATT or Article
73(b)(iii) of GATT, which are identical. The main interpretative issues in these provisions are
(i) whether the security exceptions are self-judging and relatedly, whether WTO panels have
jurisdiction over cases in which security exceptions are invoked; (ii) the standard of review ap-
plicable to “any action which it considers necessary for the protection of its essential security
interests”; and (iii) the standard of review applicable to “taken in time of war or other emer-
gency in international relations.” In four cases, the relevant WTO panel rejected the argument
that the security provisions are entirely self-judging and found that WTO panels have juris-
diction to review claims where the security provisions are invoked. In three of these cases, the

panel found that all or some of the contested measures did not fall within the scope of the in-
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voked security exception.

Based on existing panel rulings, it will likely be difficult for the US to prevail on a GATT
Article 21(b)(iii) defense, while the outcome of an Article 21(b)(ii) defense is uncertain. Given
the central role of these export controls in the US government’s economic and national security
agenda, an adverse panel decision will deepen US dissatisfaction with the WTO dispute reso-

lution system, and may prompt the US to call for an amendment of the security exceptions.

Keywords: WTO agreement security exceptions, US-China semiconductor dispute, WTO
Appellate Body crisis, trade protectionism, Sullivan Tech Doctrine
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