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6) Klaus Schwab, “The Fourth Industrial Revolution: what it means, how to respond”, World Economic Forum,
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[Abstract]

Industrial Digital Transformation, Geopolitics and New Trade

Agenda

Hocheol Kim

The Fourth Industrial Revolution opens a new era of digital globalization connecting the
world more deeply than ever. The pattern of trade, once dominated by tangible goods, is shift-
ing toward global data flows and digital platforms business. Digital globalization makes trade
policy more complex. Value chains are being digitalized, new hubs are emerging, and economic
activities are being transformed. While recent trade agreements contain some rules on digital

trade, the current scope of discussions lag far behind the reality of industrial digital innovation.

Governments are competing to advance their manufacturing industries with digital trans-
formation and secure economic leadership by taking technological edges. Accordingly, the focus
of trade policy is moving from traditional market access to plulilateral digital trade coalition and
partnership, such as IPEF and DEPA. It is time to rebuild the objectives and priority agenda of
global digital trade negotiations, by thinking out of box.

In that sense, this article proposes eight core agenda for digital trade negotiations and future
works: digital transformation in trade procedures, digital services classification, internet access,
data flow with trust and interoperability, Al governance, cyber security, online platform regu-

lations, and digital taxation.

Key-words: digital transformation, digital trade, digital service, data flow, artificial

intelligence, cyber security, online platform
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1. Expeditious arbitration within the WTO as an alternative means of dispute settlement can facilitate the sol-

ution of certain disputes that concern issues that are clearly defined by both parties.

2. Except as otherwise provided in this Understanding, resort to arbitration shall be subject to mutual agree-
ment of the parties which shall agree on the procedures to be followed. Agreements to resort to arbitration

shall be notified to all Members sufficiently in advance of the actual commencement of the arbitration

process.

3. Other Members may become party to an arbitration proceeding only upon the agreement of the parties

which have agreed to have recourse to arbitration. The parties to the proceeding shall agree to abide by
the arbitration award. Arbitration awards shall be notified to the DSB and the Council or Committee of
any relevant agreement where any Member may raise any point relating thereto.

4. Articles 21 and 22 of this Understanding shall apply mutatis mutandis to arbitration awards.

15) supra note 10.
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18) Shilpa Singh Jaswant, ‘Arbitration in the WTO: Changing Regimes Under the New Multi-party Interim
Appeal Arbitration Arrangement’, Kluwer Arbitration Blog (14 May 2020).

19) PCA9] ‘Optional Rules for Arbitrating Disputes between Two States’ (1992)2 XAt
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49) A23t supra note 27, p. 183.

74



QWTO &%

2| SA ER} 2o et o -

Fl27|0-2|2tF AZ4(DSH83) b4 SR Al I -

o AT npe} o] WTO A|A o) 4]
o] FA, S DSU A25%39] FAl= 1 AA
2 FAEAM] HEE AYAT WIO #
AsjAdate] € YollA A== WA
SHAZE EAshs S5 o] Al

E Atk S A9 718 549 A
A2 E 7180 R SIHAE WIO EA3

AAAZE 7HAAL s AP FA B4

o 7}A 1 glo] YukAQl ZA| A ok T
HET o]= WTO &1 JA o APHA 3
Az ZAH olgor ERHE WI02|

B Ao Bo) slefA| gzl wha
of A For FAE Frhskarat 3
 oj=7} vl BE Zo] Byl
T olgAE I3F WIO 3|e=5Ee
A Aok 2447 FAE A
BASAAz o F2 oA, o]d wheh
A Feoz uetE FA= 7IE A

A s x3 Zlo = Hridn,

OV‘ WTO AAA DSU A252E %
ZA A7 BA] ol B0 A}
9;]\9‘1/]- ZA)0] &8 Wy} cnE 1o

Aol ST AR fdae] Ak

r°l‘

AR A, FAA Aol o] A=
o} =i AAY &322 (public policy)
o MY A AdEE AL ' F
Aleke] zpolHoz AHE 4 ok 1%
o sitege oA Au 2 Fa SA
o4 Z&aTgE 850l WIo AAl W
2 Sojo} FAskE 1 & AtV S49
O DSU AR5zl w2 A7} 9 2
BFa1TE T EAMAY A s
o= AujiE 7FsAde] Atk olF ¢
A= DSUSY A e ZAFHET}
o] A, =G4 5ol digk A5 A7t
Flupetol & Zlo g Belth

T o] BAREIA G4 Z?‘H(MPIA)%
Fato] g Ao et Faals A

252 o] FAZ Axslo) A B83e A
HA AR < E27] - ,]gr e =
O

Ao gaF

o
ofy
Y
o
>
>«
>



K @ms 2023-01

81 H2sld-ookF A1

1. w7

‘F27]o-0)kF ARl tE A=
WTO 38 B4l s BAGAb 3t &
o2 DSU A5z 4 FAE e
&8¢ A WA AbFlolth A A
2 WIO &% ©]F DSU A25x2] FAIE
283 Al wlE-AREE AR 1A

£

i

o] IXATL o] AL Aailo] ofd
HIEAGN AL EA FAS GLE A0

o} webA FH27)4-ofokE FAE tAl
A BAA-ZA 9 DSU A25% 4 &
A7} 2327177} vHElE WTO 24324
Aol A 24AE fFAsH=H oW HE&
g 4 JdeA 9t BHste] w9 Fag 9
U & Adt} o] H& A7|H o= WTO &
A AA ] N SHAXNE FaTF Al
AR S ATk Fl 2740 okE ARl
F2UH9 HHE o]F FFR AA
WTO THIe] A|, A4 Es
o] A AH T wA] 4A A
NN=E HEZ wg 7EX7F Qo
A= WTO AA|ol| A FAd=ke] A4
g8l FHES Fol =98tz gtk

M I ol
S

o>

2. Ak e R A

76

THAFEU)S 20199 42 ofofF]
ARkl 2 e BES FHE7]499
O el fujE= At
2 22Y& FHsHH WI0 2427
Tol ALk EAVE A HEI|QY =
A2 AAEIFA Ags 2H0E 9
27|14 =y AZRAE 75 9
‘I Ak
ojefFoll gt %} =R (import ban on
localized products), ‘AFEHFTH i &
5 AE oA ezt nls] U4t
ook A1

-3} (localization requirement),

-0 (prioritization meas-
ure) 5°|t EUT & &X[E°| GATT A3
Z 4%, A9z 18 Z Ax 18, 7493
AFAEA(TRIMs) 4 A2z 13, 18]
Rzg 9 AAEASCM) 34 A3z
13 )& T SpuiErta F43ch EU

T2 A H2T)9] 2A= Fu4t
TYE 2pEste] W= -+NT) 9
- fiubo) sjstal, AR ARG AA
WTOo A A8t FYUHARZT| 3
et eistte A At °]
of i3l E=7|de A= ZX|7F GATT
A3z 8%, AR0Z (b) E (ol o3l U
RO $19ke] o2l sfate] s}

g 4 girka vk

K

] 32

o

Hog B 2

gL 2mid 1€ 1Y€ U HZR 1
Aol AR E Fo AFS 213 =UlA
Z 8745 FEA717] A3l A=AFGA



8 WTO =shZ M S EAt 230f 2t o7

- F27|0jl-o|2FF AIA(DSH83) ata FA At IE -

he
]_
=

(<0

o] IAE FUE oHES Q.
F2799] 2A= Fdsitta
EU9| &£ S0tk &, Hde
o o] ZX]E0] GATT A|3% 43 A H=7l
% o FE 9uklal GATT AR0Z (b),
@32 o] ARfoll diEsiAl deErtha
AR & BUSo] FA3 e 9

ol
ol

)

il

A

ARGS9} ) A 2273 A (judicial
economy)& 2§38t WS FHITEO
AT 5 @R IAME GAEES] 8F

of wet 3R e¥tar, 2022 39 22
o F27]d 9 Eue 3d 83 st
of DSU A25z0l 2 a2y SA ge
2P (Agreed Procedures)S DSBol| A|&3
=22

2022 49 259 E=7]9= DSBel
DSU A|25% 7 FA 7WAl A% (Notice of
Appeal) S TR} Ao AW AXE
A=tk 49 28¢ 399 FAlo] A
HJAar o] F HWAIFES Mateo Diego-
Femandez Andrade’} oo = HZEEHSU
th52) o] & FA= A&sA 1= 7

50) EUE 1do] 5] 27]0]0] 4|7} GATT A3Z 4ake] U0k gjuto] sigiat] o 2
AES) = A2 QA

9 HEZ % PR Y SAuelns

4 25¢ AT oA HdH FA
L grojdatol] 7)AH uhel o] FA)
A ©1% 90 ol WHATE & FA
T2 DSBY Aglo] g glo] HiE &
go| WAy, I122E LA}t A
89 29 HZyd: ZABAHL o|ds}

Atk oAH2 DSl R

7|
79 7% s
Altwo-step) AAE= AN AAAY &
As BES F Higte 2 oA
AT A FA7E 718 AT AR
o Hlgl 7= ZEA Q] 2ol FA7F
AL ghepol| ol AT
th & FAAY AAAAFE FA AL
A e dap Fo] BF 4 ol st
o o] PAA Hck DSU A25% 232 “ZF
Aol o] 3 5= FAARY] A3 ool m=
o, o] 7§ GAA = whetol & Axjol| §F

[ RN
A

Z10]

oz W A4

51) Agreed Procedures for Arbitration under Article 25 of the DSU (Agreed Procedures), WI/DS583/10 (25
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56) Agreed Procedures, supra note 50, para 2.
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58) Agreed Procedures, supra note 50, para 4.
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60) Ibid., para 5.
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[Abstract]

A Study on the Arbitration Procedures in the WTO Dispute

Settlement System:

focusing on ‘Tiirkiye—Pharmaceuticals’ Arbitration under Article 25 of the DSU
Won—Youb Choi

This Article focuses on the arbitration procedures under Article 25 of the DSU for alter-
natives to the mainstream dispute settlement mechanism such as the panel proceedings. The ar-
bitration mechanism under Article 25 of the DSU is an ‘expeditious’ alternative mechanism that
can facilitate the solution of certain disputes that concern issues that are clearly defined by both
parties. Until now, however, Members of the WTO have been more focused on the mainstream
dispute settlement procedures than the alternative one. Recently, voices have begun to be wary
of excessive judicialization of the WTO, and as the function of the Appellate Body has been
suspended, arbitration within the WTO has drawn attention again as an alternative dispute reso-

lution tool.

Although there are some limitations in analysis due to lack of cases of arbitration through
Atticle 25 in the WTO system, “procedural flexibility” of the arbitration will be a great advant-
age for the parties involved in disputes. However, it can be pointed out that some private au-
tonomy of the parties, which is the very characteristic of arbitration, is limited in the WTO Ile-
gal framework in terms of selection of arbitrators, challenging against arbitrators, and im-
plementation procedures and so on. Even so, if the substance that is used in the staple interna-
tional arbitration rule are embodied within the WTO system and cases are accumulated, arbi-
tration under Article 25 is likely to become an alternative means of dispute resolution through
panel/Appellate Body. To this end, in-depth research on the relationship between the DSU’s reg-
ulations and other arbitration rules, and how those rules should be introduced in the WTO sys-

tem must be followed in a careful manner.

Recently, it is encouraging that an appeal arbitration based on Article 25, including
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Multi-Party Interim Appeal Arbitration Arrangement (MPIA), is gaining a new momentum. The
“Tirkiye-pharmaceuticals case”, the first case in which the arbitration under Article 25 was
used in the appeal trial, has great implications in terms of the utilization and improvement of
the arbitration within the WTO. Although it has been raised as a temporary measure while the
function of the WTO Appellate Body has been suspended, it is a very meaningful attempt to
pave the way for reform of the WTO appeal system between Members. As the value of using
arbitration under Article 25 is expected to vary widely in resolving disputes between Members,
we look forward to witnessing as many arbitration cases as possible to be accumulated in the

near future.

Keywords:

WTO, dispute settlement system, arbitration, DSU Atrticle 25, international commercial
arbitration, investment arbitration, appeal arbitration, T{irkiye-pharmaceuticals, Multi-Party
Interim Appeal Arbitration Arrangement (MPIA)
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13) “Discussion on Connections / C) List of priority connections ? Discussion of the uses of each connection pro-
vided in Article 5 of the 2019 Judgments Convention (Cf. Art. 9 of Annex I of this (draft) Agenda) Q 10.
Are there any other connections that should be added to the list? / Q 11. Are there any connections that

should be deleted from the list?”.

14) “Discussion on cases where more than one court has a connection under the Convention / B) Determination
of the more appropriate forum - List of Factors - Discussion of the factors provided in Article 10 of Annex
I of this (Draft) /| Q 2. Are there any other factors that should be added to the list? / Q 3. Are there any

factors that should be deleted from the list?”.
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15) “Discussion on connections / C) List of priority connections ? Discussion of the uses of each connection pro-
vided in Article 5 of the 2019 Judgments Convention (Cf. Art. 9 of Annex I of this (draft) Agenda) / D)
Priority connection based on party autonomy / Q 12. Is it necessary or desirable to give priority to certain

connections based on party autonomy for cases where more than one court meets (at least) one of the priority

connections? / Q 13. Which connections should be regarded as such prioritised connections based on party

autonomy?”.
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18) “Discussion on cases where more than one court has a connection under the Convention (cont’d) / B)
Determination of the more appropriate forum - List of Factors - Discussion of the factors provided in Article
10 of Annex I of this (Draft) Agenda (cont’d) / C) Exchange of information concerning the decision of the
more appropriate forum / Q 4. How should a court of a Contracting State become aware of the decision of

the more appropriate forum by a court of another Contracting State? The following might be possible exam-
ples for the exchange of information: (i) through a flexible mechanism of communication among courts or
through central authorities, (ii) through information provided by the parties to the dispute or by third parties.”

19) Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. Hague Child
Abduction Convention, 1980 Child Abduction Convention, Child Abduction Convention S5O 2 OFRJ gl
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“Discussion on cases where more than one court has a connection under the Convention / C) Exchange of
information concerning the decision of the more appropriate forum / Q 5. Should the Convention restrict the
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ways in which a court in a Contracting State is notified of parallel proceedings in a court of another
Contracting State?”

24) “Discussion on cases where more than one court has a connection under the Convention / C) Exchange of
information concerning the decision of the more appropriate forum / D) Cases where both courts may con-
tinue parallel proceedings / Q 6. In which cases should the Convention allow both courts to continue parallel
proceedings?”
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25) Convention of 2 October 1973 Concerning the International Administration of the Estates of Deceased
Persons.
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26) “Discussion on connections / A) Action on rights in rem in immovable property (Cf. Art. 6 of the 2019
Convention and Art. 9(5) of Annex I of the (draft) Agenda) / Q 7. Concerning an action on rights in rem
in immovable property, is it necessary to give priority to the proceedings of courts of the Contracting State

where the immovable property is situated, in other words, should the court of the Contracting State where the
immovable property is situated continue with the proceedings? / Q 8. Should courts of other Contracting

States suspend proceedings or decline jurisdiction [even if the proceedings in the court of the Contracting
State where the property is situated have not been commenced yet]?”
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28) “Discussion on Connections / B) Action on a residential lease of immovable property (tenancy) or on the reg-

istration of immovable property (Cf. Art. 5(3) of the 2019 Convention) / Q 9. Concerning an action on a res-

idential lease of immovable property (tenancy) or on the registration of immovable property, is it necessary

or desirable to give priority to the proceedings in the courts of the Contracting State where the immovable

property is situated?”
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A A FeF A ge] B WAL

&l|o] 152 9K(1965),3D dlo] 1 ATAY
°K(1970),3» do] 1ol e F2K1980)9] A

29) “Discussion of other issues / A) The prognosis of the recognition and enforcement of foreign judgments / Q

14. What role (if any) should the prognosis of the recognition and enforcement of foreign judgments take in

the future Convention?”

30) “Discussion of other issues / B) Flexible mechanism for communication among courts or through central au-

thorities / Q 15. When should the flexible mechanism for communication be used for facilitating the applica-

tion of the Convention? It might be used when the courts determine the more appropriate forum. Are there

any other situations in which the mechanism should be used? / Q 16. Which method of communication is

better, direct court-to-court communication or communication through central authorities? Or are there any

other possible methods for communication (for example, a combined approach based on a declaration system
by the Contracting States)? / Q 17. What information should be exchanged? It might be necessary to ex-
change the following information: (i) the parties to the proceedings, (ii) the subject matter of the proceedings,

and (iii) the time of institution of the proceedings.”

31) Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or
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Commercial Matters. Hague Service Convention, 1965 Service Convention 5-C.2 <FE.

32) Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil or Commercial Matters. Hague
Evidence Convention, 1970 Service Convention SO & 9FXl=,
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37) I EIA0 ThS 7RIS 719)(suggest)SHC}. “Considering the principle of non-discrimination of foreign
and internal judgments, parties and Contracting States may justifiably expect that the effect of a pre-existing

judgment, regardless of its origin, would not be nullified by a conflicting judgment subsequently given in the

requested State without a justifiable ground. This expectation is particularly relevant in the context of Article
7(1)(e). While Article 14(1) leaves the procedure for recognition to the law of the requested State, and
Article 7(1)(e), unlike (f), does not require that a conflicting judgment of the requested State be an earlier
judgment, it would be problematic if a judgment that already satisfies the substantive requirements of recog-

nition would be refused recognition for the sole reason that the party who lost in the State of origin obtained
a conflicting judgment in the requested State in a fraudulent attempt, during the time when a formal decision

of recognition, required under the law of the requested State as the case may be, is yet to be obtained in the

requested State.”
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ANNEX |

A draft of the provisions on parallel proceedings
for future discussion

CHAPTER I
SCOPE AND DEFINITIONS

Article 1
Scope

1. The provisions in this text shall apply to parallel proceedings in the courts of different
Contracting States in civil or commercial matters. It shall not extend in particular to revenue,
customs or administrative matters.

2. [The provisions in this text shall apply to parallel proceedings if [any of] the defendant[s] of
[any of] the proceedings in a court of a Contracting State is habitually resident in another
Contracting State.]

3. For the purpose of the provisions in this text, “parallel proceedings” means any proceedings
in courts of different Contracting States between the same parties [on the same subject
matter].2

Article 2

Exclusion from the Scope

1. The provisions in this text shall not apply to the following matters -
(a) the status and legal capacity of natural persons;
{b) maintenance obligations;

{c) other family law matters, including matrimonial property regimes and other rights or
obligations arising out of marriage or similar relationships;

(d) wills and succession;

{e) insolvency, composition, resolution of financial institutions, and analogous
matters[,except where the proceedings are based on general rules of civil or
commercial law, even if the action is brought by or against a person acting as
insolvency administrator in one party’s insolvency proceedings];

()  the carriage of passengers and goods;

{(g) transboundary marine pollution, marine pollution in areas beyond national jurisdiction,
ship-source marine pollution, limitation of liability for maritime claims, and general

2 The term “on the same set of operative facts” was not included in the text because it was pointed out that the inclusion of
the term alone might cause problems. However, the WG will revisit the issue of definition of the parallel proceedings.
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average;
(h) liahility for nuclear damage;

() the validity, nullity, or dissolution of legal persons or associations of natural or legal
persons, and the validity of decisions of their organs;

(i) the validity of entries in public registers;
(k) defamation;

() privacy;

{m) intellectual property;

(n) activities of armed forces, including the activities of their personnel in the exercise of
their official duties;

{(0) law enforcement activities, including the activities of law enforcement personnel in the
exercise of their official duties;

(p) anti-trust (competition) matters, except where the proceedings are based on conduct
that constitutes an anti-competitive agreement or concerted practice among actual or
potential competitors to fix prices, make rigged bids, establish output restrictions or
quotas, or divide markets by allocating customers, suppliers, territories or lines of
commerce, and where such conduct and its effect both occurred in the State where the
proceedings are pending;

{(q) sovereign debt restructuring through unilateral State measures;

[(n to be determined.]?

[Comment A]

Exciusive choice of court agreements and the interim measure for protection should further be
considered.

2. Proceedings are not excluded from the scope of the provisions where a matter to which the
provisions do not apply arose merely as a preliminary question in the proceedings, and not
as an object of the proceedings. In particular, the mere fact that such a matter arose by way
of defence does not exclude proceedings from the provisions, if that matter was not an
object of the proceedings.

The provisions shall not apply to arbitration and related proceedings.

4. [This instrument shall not apply to proceedings related to contracts concluded by natural
persons acting primarily for personal, family or household purposes (consumers).]

[This instrument shall not apply to proceedings related to individual contracts of employment.’

6. Proceedings are not excluded from the scope of the provisions by the mere fact that a State,
including a government, a governmental agency or any person acting for a State, is a party
to the proceedings.

7. Nothing in the provisions shall affect privileges and immunities of States or of international
organisations, in respect of themselves and of their property.

3 There was a limb which excludes “cases in which the law of one or more of the Contracting States involved provides for
exclusive jurisdiction in their own courts” before the discussion of the 2nd meeting. It was deleted because the problems
arising from those cases would be dealt with by the declaration mechanism (Article 13). However, the WG will revisit the
issues concerning exclusive jurisdiction including the possible exclusion from the scope.
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CHAPTER Il

Parallel Proceedings

Article 3 to Article 8

Rtuiles for parallel proceedings

[To be considered. Drafting will be conducted based on the structure described in Annex fl. All
isstues in the flowchart of Annex Il are still open for discussion, including whether each of the
isstes will be addressed in the possible future Convention and at what stage of a proceeding the
isste shouid be addressed by a court or courts seised.]

Article 9

[Rules of [priority] Jurisdiction] [Bases for [priority] connection]

1. A court of a Contracting State has [[priority] [jurisdiction] [connection]] if [at least] one of the
following requirements is met -

(a) the defendant was habitually resident in that State at the time that person became
party to the proceedings;

{Note: Possible need to define the term “defendant”, as a defendant may be a claimant in another
State - adopt language of Art 5(1)(a) of the 2019 Judgments Convention, specifying the time at
which the defendant was joined to the proceedings. Also, need to clarify the situation of multiple
defendants.

(b) the defendant is a natural person who has their principal place of business in that
State at the time that person became party to the proceedings as regards a dispute
[claim] arising out of the activities of that business;

(c) the defendant maintained a branch, agency, or other establishment without separate
legal personality in the State at the time that person became party to the proceedings
in that State, and the claim arose out of the activities of that branch, agency, or
establishment;

{Note: Or shotild the timing be tied fo the activities of that branch, agency or other establishment?

(d) [the proceedings have as their object] [the claim concerns] [the action concerns] a
contractual obligation and the performance of that obligation took place, or should
have taken place, in that State, in accordance with

(i) the agreement of the parties, or

(i) the law applicable to the contract, in the absence of an agreed place of
performance,

unless the activities of the defendant in relation to the transaction clearly did not
constitute a purposeful and substantial connection to that State;

[Note. Which phrase, [the proceedings have as their object], [the claim concems], or [the action
concernsj should be adopted needs further consideration also for limbs (d) - (h).]
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(e) The claim [is brought on] [concerns] a lease of immovable property (tenancy) and the
property is situated in that State;

H the claim concerns a contractual obligation secured by a right in rem in immovable
property located in the State, if the contractual claim is brought together with a claim
against the same defendant relating to that right in rem;

(q) a_claim concerns a non-contractual obligation arising from death, physical injury,
damage to or loss of tangible property and the act or omission directly causing such
harm occurred in that State, irrespective of where that harm occurred;

(h) the claim concerns the validity, construction, effects, administration or variation of a
trust created voluntarily and evidenced in writing, and -

(i) at the time the proceedings are instituted, the State was designated in the trust
instrument as a State in the courts of which disputes about such matters are to
be determined; or

(i) at the time the proceedings are instituted, the State is expressly or impliedly
designated in the trust instrument as the State in which the principal place of
administration of the trust is situated.

This sub-paragraph only applies to proceedings regarding internal aspects of a trust
between persons who are or were within the trust relationship;

(i) a counterclaim arises out of the same transaction or occurrence as the original claim, if
the court of the State has [priority] [jurisdiction] [connection] for the original claim under
this Article and the original claim is pending in that court;

[() fto be determined.]

2. For the purpose of paragraph 1, an entity or person other than a natural person shall be
considered to be habitually resident in the State -

(a) where it has its statutory seat;

(b) under the law of which it was incorporated or formed;
{c) where it has its central administration; or

(d) where it has its principal place of business.

[Note: Should this be a paragraph under a separate Article with definitions?]

3. A court of a Contracting State has [[priority] [jurisdiction] [connection]] if the court is
designated in an agreement concluded or documented in writing or by any other means of
communication which renders information accessible so as to be usable for subsequent
reference, other than an exclusive choice of court agreement.

[Note: may need more than “designated” here - ¢f Art 3(b) 2005 Choice of Cotirt Convention.]

For the purposes of this paragraph, an “exclusive choice of court agreement” means an
agreement concluded by two or more parties that designates, for the purpose of deciding
disputes which have arisen or may arise in connection with a particular legal relationship, the
courts of one State or one or more specific courts of one State to the exclusion of the
jurisdiction of any other courts.

4. Acourt of a Contracting State has [[priority] [jurisdiction] [connection]] if -

(a) the defendant expressly [and positively] consented to the jurisdiction of the court [by.
written or oral format and addressed either to the court or to the claimant] in the course
of the proceedings, or

{b) the defendant argued on the merits without contesting jurisdiction within the timeframe
provided in the law of the State of the court, unless it is evident that an objection to
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jurisdiction or to the exercise of jurisdiction would not have succeeded under that law.

[Note: Should these connecting factors in both (a) and (b) be prioritised? As for (b), it should be
considered to whom “it is evident’. J

5. Notwithstanding the preceding paragraphs, for an action brought on a [residential] lease of
immovable property (tenancy) or brought on the registration of immovable property, [only]
the courts of a Contracting State in which the property is situated have [priority] [jurisdiction]

[connection].

6. Notwithstanding the preceding paragraphs, for an action on rights in rem in immovable

property, the courts of a Contracting States in which the propenrty is situated have exclusive
[jurisdiction] [connection].

[Comment B]

Issues concerning the provisions for non-priority fconnection] fjurisdictionj should be considered
further.

Article 10

Determination of the [clearly] [more appropriate] [most appropriate] [better] forum

For the application of Article [...], the courts involved shall take into account, in particular, the
following factors in determining the [clearly] [more appropriate] [most appropriate] [better] forum:

[(&) the relative strength of the connection between each of the courts seised of the case
and the parties and the claims;]

[(b)y the existence of a non-exclusive choice of court agreement;]
(c) the burdens of litigation on the parties, particularly in view of their habitual residence;

(d) the nature and location of the evidence, including documents and withesses, the ease
of access to and the procedures for obtaining such evidence, including the availability
of measures to enforce the attendance of unwilling withesses and the costs of
presenting evidence;

[(e) the law applicable to the claims;]
{f) _applicable limitation or prescription periods;
{g) the stage of the proceedings before each court;
(h) the possibility of obtaining recognition and enforcement of any decision on the merits;

[() the fairness of imposing the public costs and burdens of litigation on the public of a
particular State];

[() o be determined]

The courts may exchange information or views through the communication mechanism
established pursuant to Article [...].

[Comment C]
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To include factor (a), the text needs to be revised for the clarity. Factor (b) might be proved to be
unnecessaty, depending on the rules for priority fconnection] [jurisdiction] based on a non-
exclusive choice of court agreement in Article 9.

Factors of “the interests of the parties in access to justice”, “which cotrt was first seised”, “the
ability of each couit to achieve comprehensive resolution of the dispute”, and “any additional
faclors applicable o a specific case” are to be considered.

[Alternative to Article 10 — VWD No 8]

[Comment. This alternative is part of a holistic mechanism that includes also other matters.]

Each of the courts involved shall determine whether it is the most appropriate forum to resolve
the dispute within a period of [30 days]. The courts involved shall take into account, in particular -

(a) the proper administration of justice, including convenience for the parties in view of
their habitual residence, access to evidence, the stage of the proceedings before
each court or the applicable limitation or prescription periods;

(b) the likelihood of recognition and, where applicable, of enforcement of any resulting
judgment in the Contracting State of the other seised court under:

(Y the 2019 Convention on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters; or

(iiy __ the applicable national law, including other applicable international
instruments.

The courts may exchange information or views through the communication mechanism
established pursuant to Article [...].

[Alternative to Article 10 - WD 10]

Determination of the better forum

For the application of Article [...], the courts shall first apply the following criteria in determining
the better forum:

1. the difficulty in each court that may exist for one or more litigants to present their case;

2. the likelihood that one court may provide a complete or significantly more complete
resolution of the related disputes; and

3. the extent to which the proceedings in each court have already advanced toward
completion.

If after considering the above criteria, no determination of the better forum is possible, the courts
shall apply the following criteria in determining the better forum:

1. the possibility of significant delay or congestion in one forum as opposed to the other;
and

2. the fairness of imposing the public costs and burdens of resolution of all related
disputes on a particular country.
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[Article 11
Avoiding Denial of Justice]
[To be considered]

[Article 12
Public Policy

Notwithstanding provisions from Article 3 to Article 8, the court shall not be obligated to suspend
or dismiss the case if the proceedings may involve sovereignty or security interests of the forum
State or the suspension or dismissal would be contrary to the public policy or fundamental
principles of the forum State.]

[Article 13
Declarafions with respect to specific matters

1. Where a State has a strong interest in not applying this Convention to a specific matter, that
State may declare that it will not apply the Convention to that matter. The State making such
a declaration shall ensure that the declaration is no broader than necessary and that the
specific matter excluded is clearly and precisely defined.

2. [Reciprocity to be considered]

Article 14
Uniform interpretation

In the interpretation of this Convention, regard shall be had to its international character and to
the need to promote uniformity in its application.

[Article 15

[Cooperation and] communication among courts

Whenever two or more courts in Contracting States are seised of a parallel proceedings case to
which this Convention applies, and when each of those courts meets one of the requirements of

Article 9(1):

1. Each such court [shall] [cooperate to the maximum extent possible and] communicate with
each other such court, or with the appropriate competent authority designated by the
relevant other Contracting State, for the purposes of [coordinating and harmonizing
proceedings before it with those in the other jurisdiction and] determining the better forum
under Article 10.

2. Judges engaging in direct judicial communications shall respect the law of their respective
jurisdictions, including with regard to communications outside the presence of parties or their
representatives (ex parte communications). For that purpose, a Contracting State shall, at
the time of the deposit of its instrument of ratification or accession, inform the Ministry of
Foreign Affairs of the Netherlands of whether its laws allow for ex parte communications.

3. A Contracting State shall, at the time of the deposit of its instrument of ratification or
accession, inform the Ministry of Foreign Affairs of the Netherlands whether the courts of the
other contracting states may directly communicate with its own cours. Should the
Contracting State choose not to accept such communication, it [shall designate a competent
authority for the purposes of communication in accordance with Article ##.] A Contracting
State that chooses to accept direct communication between courts may also designate a
competent authority to facilitate such communication.]

* (HAA F) ol LEL 473 39 FFAF.
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ANNEX I

Annex Il
Basic structure of the possible future Convention
(Flowchart clarifying the points for future discussion by the WG)

parallel proceedings

Each court shall consider

(i) whether it has a connection, and

(ii) whether other courts have a connectian.
(connections/jurisdiction)

One of the courts has an
“exclusive” connection?

Cases where only one court

h: i
fas 8 connection Which type of cases?

The court with a connection proceeds. The

cther court(s) suspend or dismiss the case

Cases where more than gre

court has a connection

under_the possible future
Convention.

A safeguard is necessary for
cases where the
proceedings in the court
having a connection did not
start within a reasonable
timeframe. The detalls of
the safeguard (form,
timeframe) should be
considered further.

Party autonomy
The parties/defendant chose one of
the courts? Cf. Article 5(1)(e) of the
Judgments Convention

The proceedings in the court other
than the court first seised started
within a reasonable tmeframe?

*This flowchart is intended to help clarify the
points still in need of further discussion in the
WG. All issues in the flowchart are still open for
discussion, including whether each of the issues.
will be addressed in the possible future
Convention and at what stage of a proceeding
the issue should be addressed by a court or
courts seised.

The court which has the
“exclusive” connaction shall
procead with the case. The
other court(s) shall suspend
or dismiss the case.

Cases where no_courts have a

connection under the instrument.

Each court may proceed with the case or
suspend the proceedings under its
national law. N

The possibility of providing a
negative priority rule should be
considered further.

The court shall proceed with the case. The
other courts suspend or dismiss the case.

The court first seised having a connection
shall proceed with the case. The other
courts suspend or dismiss the case.

Within a reasonable timeframe (for example, 30 or 60 days), the relevant
courts should determine: Is one court the “more appropriate forum”?

(based on FNC criteria — preferably, after the c ication (exct of
information and/or views) between the courts (perhaps through central
authorities)).

Yes, one court is considered “more
appropriate” than the other, Courts have determined the same

ceurt is the more appropriate forum?

The “more appropriate” court proceeds.

The first court proceeds. The ather court

The other court(s) suspends
proceedings.

Ifit clear fromthe ¢ ication between the
courts (perhaps through central authorities) that it serves

ds proceedings.
(“First in time rule”)
subject to exceptions (TBD)

the interest of justice and efficiency to continue parallel

p ings, such parallel p might be allowed to
continue subject to specific criteria (TBD|. The possibility of
such cases should be exolored further.
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[Abstract]

Drafting Process for a Convention on Jurisdiction (Parallel

Proceedings) at the Hague Conference on Private International Law
— Progress Made in the Third Meeting of the Working Group (19—-23 September 2022) —

JANG, Junhyok!33)

The Hague Conference on Private International Law has organized the negotiations for a mul-
tilateral convention on direct jurisdiction, with a focus on parallel proceedings since 2019. After
a series of discussion at the Experts’ Group, the Working Group was organized to propose a
preliminary draft convention on substantive issues to be tabled for negotiation at a Special

Commission.

The third Working Group meeting was held in The Hague, Netherlands on 19-23 September
2022, in which the present writer participated as an academic counsel to the Korean delegation.
This paper summarizes the preparatory review and the report of the meeting prepared and sub-

mitted to the Ministry of Justice by the present writer.

In dealing with the parallel proceedings, the working draft of the Working Group invokes the
list of jurisdictional bases provided in the 2019 Judgments Convention as priority bases. Where
both courts retain one of the priority bases, the working draft attempts to compromise the bal-
ancing or forum conveniens analysis and the first-in-time rule. The technique, for which a con-
sensus is made in the second meeting, is to put the former to the fore and leave the latter as
a tie-breaker when the balancing test cannot produce a clear conclusion. The functionality of the
balancing process will, to a significant degree, depend on the list of considerations and the pos-
sibility and mode of communication between courts. Therefore, the two issues constitute the

core issues of debate.

The major issues left to the fourth meeting is as follows. First, the substantive criteria for re-

133) Professor, Sungkyunkwan University School of Law.
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solving parallel proceedings (Art. 10) are to be finalized, and a choice or compromise should be
made between a flexible balancing of interests, as proposed by the United States and others, and
a frequent resort to the priority-in-time rule, as proposed by the European Union and
Switzerland. Second, the provision on the communication between courts (Art. 15) should be fi-
nalized, clarifying its scope and mode of communication. Apparently, a compromise could be
made to limit the scope to the stage of procedural developments and only provide for the parti-
es’ role in obtaining and submitting a certificate on procedural developments. Third, the mode
of an international instrument dealing with direct jurisdiction should be specified. Fourth, the

Working Group has to decide whether to include a provision on related actions in its prelimi-

nary draft.

Keywords

Parallel proceedings, Hague Judgments Convention, Forum conveniens, First-in-time rule,

Communication between courts
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