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[Abstract]

Critics on Korean Court Cases Regarding Fundamental

Breach of Contract in CISG
Focusing on a Few Important Cases Rendered in 2010s

Hong-Sik CHUNG

UN Convention on International Sale of Goods (“CISG”), unlike Korean domestic civil codes,
has an unique concept of ‘fundamental breach of contract’ under Article 25. The definition of
‘fundamental breach of contract’ contained therein constitutes a precondition for a number of
remedies defined elsewhere in the CISG although Article 25 does not in itself grant a remedy
to the parties. Thus, the notion of the fundamental breach of contract has been characterized as
the ‘linchpin’ of the CISG’s system of remedies. It is a result of reflection of the common law
feature into CISG. Article 25 provides three elements that the obligee has to prove in order to
seek for remedies such as avoidance of contract or replacement of substitute goods in case of
the obligor’s fundamental breach of contract, the three elements of which are breach of contract
by the obligor, substantial detriment occurring to the obligee, and foreseeability from the obli-

gor’s standpoint.

This article provides a brief overview of the three elements and critics of a couple of primary
judgments that Korean courts have rendered since 2010, having in regard to the notion of fun-
damental breach of contract in issue. Although Korean courts confirmed that there were funda-
mental breach of contract by the obligor so that the obligee was entitled to be awarded the rem-
edies sought, it is found that the courts lacked detail analyses of each of the elements so as for
them to jump into a conclusion that there was the fundamental breach of contract by the
obligor. Even thought the author has no objection to the conclusion itself in the judgments con-
sidering all of the circumstances thereof, he opines that the courts have to render more detail
reasoning of why the obligor has committed the fundamental breach of contract that will easily

enable the losing party to accept the conclusion of the judgment.
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(a) any natural person [***], but does not include any person who on either date also had the nationality

of the Contracting State party to the disputel.]

46



geyol Hal =4

LE AR H AR =E

(

>

J2 Siage AT W2ZHEH o|FJE
< B, 19899 dlHkE A
HEsPom, o]F ojetg|o} Wy AE
gholl whe} 1993. 5. 3. olEE]o} HHs59)
ofsto] oo} 2l FHSsAH. A
1 Vecchit= Siag®] 24|, ZA3h w23
B olgglol S H{IAN, o|FJE
3t AEsEA 19579 o] E HEHs)
o oJste] o] E F4& HE8 21,
19931 ol&tz]o} 5Nl oste] o]
of =& 3| EATE AHAEC] FA
ojgglo} A& HP®EIL Yt AM

LT
1

of A= AR Abelol tEo] }ith

o];gEb A];ﬁo] o] o]aa]o]. —}}xhjr
W olWES] FHE nistn Yonz
ICSID ool wie} AT ol o]
QT FAe. B9, oREE A
R ERELERES T
et Qlo FH =3 e 4
S 71502 Fk(dominant or effective na-

tionality test)3l|oF T+ E FASHA T

a=)

Cf Sxiergse| Tt

(prima facie evidence)¥d ¥o|m A1AAE
o] Aol 3 HFA A
_]

o
$7h ol PE WYL AAste] Tk B

54) Atticle 5 of the Italian Nationality Law No. 91 of 1992.
55) Atticle 9 of the Egyptian Nationality Law No. 391 of 1956.

56) Soufraki v. UAE AFZ10]AQt ZFo] o]2]olr} opd Q=] =45

o2 =gl

FS3o] w2} ojg2lo THL ALE

57) Atticle 17 of the Italian Nationality Law No. 91 of 1992. SO|§A = o] 222 otofA] AW 2 Soufraki

v. UAE A9 ZXjTA BT} AlAQlo] =4 3]
S Zlolgty WA|stHA] AASH vl 1 x-Fo|ck

A3t SThdevice) 0.2 BQITH= a7} 9lth K. Qureshi

58) AMeIS0] 24 2|S0] IAEAEA AL

2 A5e Sstol A7 olZejol RS AHSE 4 9

QC, Bilateral Investment Treaty Claims: The Essentials, Wildy, Simmonds & Hill Publishing, 2016, p. 33 ©]
st Jeju AP RE AR50 ofgelol A FSo] B BHEAEAE AAel] et Lol
ofuz2tx Y Qtch Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID
Case No. ARBJ/05/15, Decision on Jurisdiction, 11 April 2007, para. 200.

47



O @mEf 2021-04

S AT

< FAE] A= olHE HE60o] A
E Y F5

s, FARE olFE Fulte) F)
2 Folo] oRE AL ASH 9%
o o] B FRolE BT Eajel
2L B gFATe) AZE E
Qe B3je] 1 91520 FAL ASHA
P @ olHE FH L AT ke

Ao 2 FA BAF= ICSID Al25%
A2g 7tsrt wRIe ALe} ojFm A
Agd e FAA g nide] £ 9l
= o1 TA@S)HAA LHE 1 =

A e 484 54 4 AHdominant or ef-

d
rr

59) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,
Decision on Jurisdiction, 11 April 2007, paras. 150-153.

60) Article 10 of the Egyptian Nationality Law No. 26 of 1975.
61) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,

Decision on Jurisdiction, 11 April 2007, para. 172.

62) Article 8 of the Egyptian Nationality Law No. 26 of 1975.

63) TS S E19759 A AsR)o] “0F of4do] A 255, Aex 2 ATEe| 3ol ofsh
o] o] E A& F =35t 74 (f a foreign woman acquires the Egyptian nationality under the provisions of
the two previous articles)”of] A-&&]=0d], AAOl Vecchix= (19759 =AY Al6x E= A7&27} ofyzh
19561 8 AJ9%0] olstol OIAE RS ASalgls] mhgolets A 9 19759 2R A1%0] T2
W AR Vecchie O] E =RIOIA] © o]4f @J=¢lo] oflete F2 oz Stk 23 19564 =
Ay Aoxeh 19759 AW AEE 2 URolgD, Y MIEE A SO okigel A
(United Arab Republicy@ 3435 o[ FEQ} Al2jojr} RElmA Qg o e oHE 2ulojgid A}

2} 1A e Alke st 9ol gue

£3olgle B, oAE FUe] 2L Fofo] 2L

F 53 A2 25 Q2R o|FUE RUo|QH Al ZUsHA A5 Hst F82 T Ag2
ofL]9itt. Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No.
ARB/05/15, Decision on Jurisdiction, 11 April 2007, paras. 184, 190.

64) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,
Decision on Jurisdiction, 11 April 2007, paras. 183-187, 191.

48



O IHFASAoIAL] Aeiol FXAIAL 2 oIX fiet - =& EEt & CoiE=4 2 2 Byl ¥e| &4
fective nationality test)y= &2 oJ2|7} ¢l o} BH Wojo| FLA S0l olge o} FH-
& wab opekey BrloA AAle] of sk Al An 77 5ol A
FFHo] Agso] 1 7hed of| FHol & A B3 el M, F AUBAE
WS ZAA7} BAHAL T Aol A PelolA AR Aol ol f=
HZEA © 2 BHshA © 2A3S Held o] &< W -3t Tt WA, Siag v. Egypt A
AL elRr} BASA gethe ol Aol FABRE AR o 77
AE FUHY QREE FAS FANH & A5l e oPE FHS P
oz RIF) 9P 9 AME AEHA ox BEsEA ash ddsE ol gE 4
QFETHL FHAIBHTSO wo| olfE FuREAN) Mg 4w
oz WAATHE WelA FABHR B
2t HE o] Z4o] BS Ml Selgrha
Aol BEA ghgol W WA T T
o2 tRAAE YA, FABHY
£ BARRe] SAA) BAgaw g 4 AR eleFH (AL Tamimi
ool etk 254 27l0] X3 v. Oman)68)
o] $A AHetE ICSID Yofel whe} o] & 71, M
AABIok Fohe 1S ARSI
B 704 988 FARYL v)F3}

24 3 Soufraki v. UAE AVIS 5 o o ool e menqe i)

ARATE AR ofEee 5 19¢ 4 Z3+ 3 73(Agreement between the Government

Adstdviar Ashs oA A

olgelol FAL FPsHe A9 ol

of the United States of America and the

65) IR L= 9 MAS A -85Hran-United States Claims Tribunal, Case No. A/18, Judgment of 6 April

1984, 5 Iran-U.S.C.T.R. 2510 A= 9] AAP} “BA]A0] of|e]7}

L

edy A BEICH

Q1= SH(unless an exception is clearly stat-

= Ag 9ty UGS Champion Trading Company et. al. v Arab Republic of Egypt,

ICSID Case No. ARB/02/9, Decision on Jurisdiction, 21 October 20032] AdA]0]| =95} Tt Waguih Elie
George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15, Decision on

Jurisdiction, 11 April 2007, paras. 197-198.

66) Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case No. ARB/05/15,
Decision on Jurisdiction, 11 April 2007, paras. 199, 201.

67) FAF 7igol ol FAFE T ICSID §ofo] BAlo #stol= ko) 245 1

6 A%,

68) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33.

49



O @mEf 2021-04

Government of the Sultanate of Oman on the
Establishment of a Free Trade Area)©|™, ~1
0272 FAAE FARAITSY Z
A FFA Rl AldQl e %AOP
BA] “o] F2 AR A9l e FE 3

o
Aol FHFe) FAVL BAH Jo T

N

Z3%H(a natural person who is a dual na-
tional shall be deemed to be exclusively a
national of the State of his or her dominant
and effective nationality)”’2tal T+ gc}
A, 22 FH Al2ze vy 39S
(M=) oWl 51 =2 A3He] Heojd
‘0)§+Far 9 (‘national of the United
States’ as defined in Title III of the
Immigration and Nationality Act)”©.Z 79|
gt

A10.2722] U

o] olF=HAY 7

=& To] oJyIA|E A F

Z RHoly, s 2E I dES

T AEH] “FAHF"E “Stae”Z FH3}
I AT AAlA 2] AAL ol F=H AL

duto] olye}t FAEA S F AFGAlr
e BF BHF3 o]z AT &

o
LE = AL oldA BT AR ZA =

H

lo

69) o]2{5t 2Jujof|A “State”S T3] “ZA L
Zio] Hr} Askst 7ol

70) %, o] o] AR o]FA 1Y o 9l 5

AZAEARIL & 4 Atk

50

2 Wolahy] wrks “AlordAbel 2A 2

o jkef 9 AL o] S A A; Akl A
= Zlo] ot vAlAle] Fo
mErgte Aol AU 223
Hfshal Qe AL oiB=R, 41A<l
o= ool A3=e] w3l F7FE Hf8)
A R ek B A3t FE 1
AaAR] A To] oHAAE e 2
871 Al 57] wZo]t}. 70

Lt AMM2A o AR F=F

AAHRE ofgmgE A FASH
= 7N EX(emirate) 7| 3k
Sharjahol| 4] Eo]ttt. o]el] T4 Q1S
lo] wl=ra} olgol|u|E|E Agte] =
o] F= 2 A}o]
ERSE ICI ?4

Z_l
AgolnE FAA 8

x> e

H

2 BT BAdtL g

QAL zhz=z2 B
o= A173lo] EA}

o] IAel vt ente] o]y

A7} opJel, BAE F & =7t A
ASols 53 2

o
=2
=
ol
o
£
>,
o
ro

O
>
>
S
—
\O
(o)
(]
i
=)

o W

1 ASARl AT THED AA A= ojoF &



o) #H g AASYGT FAAAL A A A1027%9) BHolmE, o|FRH A
AL Yoprl, e A4lo] mIa} obgde]  AAo] FHT AFAQ FHe| 27

o] 5272} T U BARA Aok A vk
AEAQ FHTo| HFoluy EAA & H{H o|FHAR A9 Baje] A
Ag 2T T A6 ArT BASYT. T B AE 2]
92lo] ox} A RAdT YA gon

C}. EXjTHE 2| Tt =, W} 02 2A3 WA AR 2HL

FABATEE= AAQdo] = F2S F REIATE AAL ZAEAZAE

Al
%ﬂ?ﬁé uf OL}%oﬂu]La]E I3k W79 At ol obF-d Wizt =R ¢a
w2} ofgtolm|Z|E Ao =4& st Ha AgAd 53 AAE & 2a7t ¢l
gowma AHele o|FZAAy} ozt T Zo|th74)
2 A TE)

gt 4

A A B Siag v. Bgypt ARdOA =

Aol T AEAHQ A= JUE
ok A5z AP 7157} =H
EARAe dagoms EAfAzZe P FHok A5z Apd 7tsrt FEL
AaRl =A Ak H8s wiAshE
A AkRAT SR Baed By o o A e s
» “EAAQL e R AEITTIaL AlS

71) Article 15(C) of Federal Law No 17 for 1972 Concerning Nationality, Passports and Amendments thereof.

72) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3 November 2015,
paras. 271-273.

7 EA1EAe] SR Aok AYAR, 5 FORRE0] A8 QXS g 2 Wrlgve 9¥d
B350 545 Algohe dlol gleng Ap=of tigh A= =R1e] £t 123t Bt S48 Al
Bt gokt w2olck o) A% 178 AX.

74) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3 November 2015,
para. 274.

75) 29k gl EARg0l PAIAR! 217t flaolle 2A19] A &/ (effective nationality)0] Q17 = ofoF gt
T= FA2 A B4 2% Eudoro Armando Olguin v. Republic of Paraguay, ICSID Case No.
ARB/98/5, Award, 26 July 2001, paras. 61- 62 AR,
gHH, ICISD FA17} ofd =R EAMEA o= S5 ARAQl =4 AAe] 82 HiAlsh= BAIARI 9
9 14, 5 I1CSID WeF A5 A2 et 5g5A] o0z 9] APl sl H8Hctn vt A

51



O @mEf 2021-04

A=t olzlo] ICSID FAlAE ofwgt
73Fol= oS A Ak =2 Athel] £ A
A A8 7 jlde orle ofyh: &,
v A et o] Af=Ee FAFA
HAERJ] S BoEA SABAHRER
st olT= Ak =7 el 9] A
€ A8st=s T < UHh70 ot L4

3 AgAel

FAAYL FHH] A5l AHZHA
o B)% ojUe AR AZHGEH, I
AR 1 EHS GEA Uk, FA)
WYRE FAHlo] A VT 7
& FHT T ALBAYE DA A

by

al
Azoleln T4 w7ke) FEAE
Faha (@A A B F A9 Pl
% -?4 Agud FARY FAL Wt
£ RN O BE FHE AR
Al & % ook

B5e] A17](Seo v. Korea)78)

5. =4
7t 4H

oA 48" FAFPAHL 3] FTA
2, 1 A4z ok A W
= 7, & @%W%"Erx}(covered invest-
ment)’)E “o] FA| TaU EAstA
U 2 ol: Ay mE SR 1 o
E & QA= BARe BARA 41128
2ol FlE H(an investment, as
defined in Article 11.28 (Definitions), [**] of

an investor of the other Party that is in ex-

istence as of the date of entry into force of

371 it C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive
Principles, Oxford University Press, 2017, para. 5.95. o|of gItj&]= F|X|9] WA 2% Serafin Garcia
Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela, PCA Case No. 2013-3, Decision on

Jurisdiction, 15 December 2014 RFZ%.

76

=

T Salini testo]] /] QL5}H=
Salini test®] =40 o

o] FojA MIGA=E0] FAFFF0] FAIE ] otHA] Salini testo]] H]oto] 2tatel @713 HAsHE =2t
£rjo] 9SS Tk SYMo2 F7b AGECH Zw Aolrt Yok
SlA]= E. Gaillard & Y. Banifatemi, “The Long March towards a Jurisprudence

Constante on the Notion of Investment”, Building International Investment Law: The First 50 Years of

ICSID, Kluwer Law International, 2016, p. 107 Ft%.

77) Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3 November 2015,

para. 270.

78) Jin Hae Seo v. Republic of Korea, HKIAC Case No. HKIAC/18117.
79) &-0] FTA AIAEADOIN 250} s Holshe ke Sxp Uvto] ohjat &grjat=xtolct,

52



O ZHFASAoIA ] Kol FAIA}L fRd 21X et - =4 #tt 8l Cis=4 2 F£2 1y #2| 24

this Agreement or established, acquired, or
expanded thereafter)” ©. 2 7 2]3}a1, A|11.28
zHeE FAAE OE % P
Foll FArsHH L A =8 A, FAb T
A, T olm| FAR [] BAMES] =
T (national [**] of a Party, that attempts to
make, is making, or has made an investment
in the territory of the other Party)” 2. = % 9]
El=2

9 Aol W2w AgUAEAR A4
w7] SJalAE BARe) EAelof shl,
EAARA 28 BFolok s AK
o] FA7} o) ol AR SR
A7) FARA 9ol Qe A

A7} A = A

LE AK2HA R AR =

>
)
o

2 EAOEREH o TS H
ko, 2013 ol=ro AslsbEA
o TS AT 94 AE AR

Sake 99, old@ AHle) 2 A

O
o
2
o

do
o
rir
)
<
N
ri
b
>
2
=
e
>
2
tlo
do
QL

AS FAIRICL

AALE Ao FAGAY 0] % Aol
ool MY-9l4 EE AE FAold

of sh=d, A1<le] v FTAZ} L& H

A2p A 1A g
A QA etk 2y 9414119
< TAZ R durd 27 A8
FAZ JIAE7] feiA= 7] FTA
29 A = B AY-Ads
A Aol FAAR] 2Re] Afr3le]
of 3th= FHA|o|Bg, old FEFriH
B AL FAA 2740] Ztoix o

& Aol AAIRIA Y] FARE & 5 3

2,

o &2 orr
o)
o
rO
1o
<

al
ol

N oo
ox

e
dob ik
#

T

olol] tiated ARl Ap4lo] =2 W

A& 7R 1AM FAE A

o

il

5 BX]0] QU AL 20039 H9APIA FEstont, B710] MAne pHste
5 Az

53



O @mEf 2021-04

FARARE FAH olfE AN

2AE B0 Aeu

3

WE PA BAY FELS R E

A7} ofuA Bk HAISAT FATA

5 ojox] Ao FAA £

oF F71%el Aue] TH WE AL

AASAY 2R e 2R 5 WIS
st

ks 7A4—8— Fare] A9- Qg =2 & 3

gt dE

ICSID ¥oF A25=% A28 7t5e] m=
W BAA 9218 EAS FA O 35317
2 o3 ) 5 ARRo] ICISDel 54
w(“on the date on which the parties con-
sented to submit such dispute to conciliation

or arbitration as well as on the date on

which the request was registered”) <5
Ao 2EyY EAEANH 1R o
ol Aol A 2ol oA glo]
of dtta g78hs Aol gAIEAE &
=tk

g-m) FTA All4zrh A8t Fas
ZosPAA ghm] FTAZ} BasE AF o
U FAAT} BAE F 58 AR A4
A+ 8230] Zh0l4 9lojof qttal WA
L2 sk e ofuth ey 9A
2 Hio} o] FAHA | F2jo] A
A=, § o RRE S FAE
Ashs Al I I E R A Bt
EdE Agshs vl Slvka Boid, of
o] FAp7} o] FoA R Aol M 1 A
2ol Fhg AergA=o T
T ooz AEe FA fA §lo]

H35ol S5E AT Fas fle Aotk

o] £Ao M E B9} EolE AT
T Bask 9 Hold, $—v FTAY 3
AFEE (BAHQ BHoZ) 99} e
EAoltA nEsh B3 AT 93t
of HgThgTA] Welo] o|F Ao

81) Jin Hae Seo v. Republic of Korea, HKIAC Case No. HKIAC/18117, Final Award, 27 September 2019, para.

144 ola}.

82) P. Bernardini, “Continuous Nationality Rule in Invest-State Arbitration”, Building International Investment
Law: The First 50 Years of ICSID, Kluwer Law International, 2016, p. 172.

54



geyol Hal =4

2 2T olad 5 3le Aotk
V. 2&
olAo 7 4A0lel ExRE FAlog

A FAEA A A 1A Aol Bt
Ay B3, #d e
AsA BgEES HES Bokrh A

Ao HE5, WA, s FAFEAFAY
WA oAGA Hrrd ZARJAA, T4
H g =A== T 1 HYY F
AE drht EFF ARJAA, FAFA,
T Aok 9 A3 F2 7heH
YRS Bl BAg AAQle] 542 o
A AT ANA, 574 7o) A
HollA Zh=o] Ui, i FAEA,
ICSID goF Alo]o] AAE ofEA £ 7l
2 Fol FAEH, e Al &
steo] A FAFA HZEF A= AR A
9 e IS QlolAl FF Al71E
AE ARl oAM= AZel7t Hol &
It 8 £A84 ¥ 1CSID

A
%ok = %xﬂ{i:_li]-ﬂ] A8d HY FAH
[e]

o OlLu

10

d
-

83) o|et o] BAIGA oM FLAIA o] HAIAQ
ot &1, “COVID-199} FAIEAEPA 9
1483), 2020. 8., 68HE %,

%‘é% =2 s
S - B Rr, YRE, SYYE, 20209 AB3(EE A

o g Q%o Fofof T Aoltk

EAEA 3 1ICSIDE Y 5 A FAZA
#A T AAVE B A, o
ol Hrt 5o A} st A= R
B FAA FAL T 9 A4 24
FEAgA AR A AEA AZlEE A

S BHAE FAUAY FHE TS 3

Lo
)

wetA FOEN t38sta e WY,
=2 Aee] 271 gt 8l A FA e 2
2 7P 718A]] SN e uH B
d okl FHE WelE IdE 83t
o o33 F&sta dth= H2 FrE
o =g BAA Foll BEe 80l ¢l
= A%, 53] 1CSID SA7E obd =A%
AsANAE Adud vl #d Wt
e AEHL A8 Ao AdEn:
A FAREASAE AFAe=ME
TAAA AL BA ol whe} 9ok 22 e
Zerste] ICSID SAE AdEE AAA of

Y o5 S9°] UNCITRAL FA 7+ ol w

2 22 AT AUA A

Helofp & 4 ik

ot

2 Sol A EARFANAE A
o] A 3} FeEste] A3 A A (genuine
connection or link)< LT3PAY FHI

A A =% (dominant and effective na-

2H TA1S

S5 Hels gl vl

a5

55



O @mEf 2021-04

tionality) 7|%& H-831= A7 BA) ¢

d
AFFAb=e] T4 ZF 7 AL e A
¥ ol FAsYSH=T, ICSID kel 74
o= e FAEAL FAF ol jle
ol AR dEA oY FH I DA
=3 AARE 878kA Fenal siAE

= g Aol EAE A7} §le W,

o0
*
o
o= =
%
)
H 2
rr

2 2 B oo

EEJEEEL‘rlr
im\oolnrlrmi
Bz S o

o

7oz "9l

Mo
re

56

o] AH% BAIElE Au chelEick WOl A9 9 of
osh 17t Hrjso g gol E 2

A 9] A5 o FTAE 585HA S P} 7] thEo] wWelo] ulstel £
AU FARAEAES AFeb] e S0 Whut SHsHA BAE 20S FEAIPIH

UNCITRAL FAj712]& oo st &
s glomz 9w nEd we yert
N FAFAANA HAZHOZ FA8HA|
%2 o) AeE & e Aotk Ax
gutH o ZA9] QWA BEP FH HE
o} 10 i3 B o g ) EAFEAY 9
ZAFAY Wl A7t 78 JA 8T
dcka s

2w, Aleale] 39 31 5 Ul ¥

T v

o

stof



O =HFASAoIA | Ridol SR e Q1A et - =4 Hot & OS=4 1Y £ Byl ¥2| =4

: Bl m
Ay 3 W g

<l
)
~
¢ <
o,
i)

o
o2
rhx
$a

=
—

O

_
)
of

A, FAEA, WG, 2012

AFE, “COVID-199} = A| FxZ2od RS- BAo|Fr HER SAHE, 20204

o}
A3Z(5H A148%), 2020. 8.

o

fol
10k

, TAbASY 2139, HEAL 2016

=]
SLN

P. Bernardini, “Continuous Nationality Rule in Invest-State Arbitration”, Building
International Investment Law: The First 50 Years of ICSID, Kluwer Law
International, 2016

I. Brownlie, Principle of Public International Law, Oxford University Press, 6" ed., 2003

R. Dolzer and C. Schreuer, Principles of International Investment Law, Oxford University
Press, 2008

Z. Douglas, The International Law of Investment Claims, Cambridge University Press, 2009

E. Gaillard & Y. Banifatemi, “The Long March towards a Jurisprudence Constante on the
Notion of Investment”, Building International Investment Law: The First 50 Years of

ICSID, Kluwer Law International, 2016

R. Jennings & A. Watts, Oppenheim’s International Law, Vol. I, Oxford University Press,
1996

C. McLachlan, L. Shore & M. Weiniger, International Investment Arbitration: Substantive
Principles, Oxford University Press, 2017

K. Qureshi QC, Bilateral Investment Treaty Claims: The Essentials, Wildy, Simmonds &
Hill Publishing, 2016

C. Schreuer, “Criteria to Determine Investor Nationality (Natural Persons)”, Building

57



O @mEf 2021-04

International Investment Law: The First 50 Years of ICSID, Kluwer Law
International, 2016

A. Sinclair, “The Substance of Nationality Requirements in Investment Treaty Arbitration”,
ICSID Review - Foreign Investment Law Journal, Volume 20, Issue 2, Fall 2005

United Nations, ILC Draft Articles on Diplomatic Protection with Commentaries, 2006

R. Wisner and R. Gallus, “Nationality Requirement in Investor-State Arbitration”, The

Journal of World Investment and Trade, Volume 5, Issue 6, January 2004

K. Yannaca-Small, “Who is Entitled to Claim? Nationality Challenges”, Arbitration Under
International Investment Agreements: A Guide to the Key Issues, Oxford University
Press, 2010

/ey
Nottebohm Case (Liechtenstein v. Guatemala), Second Phase, Judgment of April 6th, 1955
Flegenheimer Claim (United States v. Italy), Judgment of 20 September 1958

Barcelona Traction, Light and Power Company, Limited (Belgium v. Spain), Judgment of 5
February 1970

Iran-United States Claims Tribunal, Case No. A/18, Judgment of 6 April 1984

Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo),
Preliminary Objections, Judgment of 24 May 2007

Eudoro Armando Olguin v. Republic of Paraguay, ICSID Case No. ARB/98/5, Award, 26
July 2001

Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No.
ARB/00/4, Decision on Jurisdiction, 31 July 2001

Champion Trading Company et. al. v Arab Republic of Egypt, ICSID Case No. ARB/02/9,

58



O =HFASAoIA | Ridol SR e Q1A et - =4 Hot & OS=4 1Y £ Byl ¥2| =4

Decision on Jurisdiction, 21 October 2003

Hussein Nuaman Soufraki v. The United Arab Emirates, ICSID Case No. ARB/02/7, Award,
7 July 2004

Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case
No. ARBJ05/15, Decision on Jurisdiction, 11 April 2007

Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No.
ARB/98/2, Award, 8 May 2008

Société Générale In respect of DR Energy Holdings Limited and Empresa Distribuidora de
Electricidad del Este, S.A. v. The Dominican Republic, UNCITRAL, LCIA Case No.
UN 7927, Award on Preliminary Objections to Jurisdiction, 19 September 2008

Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C.
Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction
and Admissibility, 24 September 2008

Waguih Elie George Siag and Clorinda Vecchi v. The Arab Republic of Egypt, ICSID Case
No. ARB/05/15, Award, 1 June 2009

Sefior Tza Yap Shum v. The Republic of Peru, ICSID Case No. ARB/07/6, Decision on
Jurisdiction and Competence, 19 June 2009

Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20, Award, 14 July 2010

Nations Energy Corporation, Electric Machinery Enterprises Inc., and Jamie Jurado v. The
Republic of Panama, ICSID Case No. ARB/06/19, Award, 24 November 2010

Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kapltn v. Plurinational State of
Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, 27 September 2012

Serafin Garcia Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela, PCA
Case No. 2013-3, Decision on Jurisdiction, 15 December 2014

59



O @mEf 2021-04

Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, 3
November 2015

Jin Hae Seo v. Republic of Korea, HKIAC Case No. HKIAC/18117, Final Award, 27
September 2019

60



O ZHFASAoIA | Ridol FXIA} 2 Q1N

_|>I
i
ok
|
Hl
1z
e
M
w2
!
ofy
Hl
12
i
|'I'LI
M
20)
rm
i
IE
o
HI
x

[BEZE]
SHEXSTHOAML RFAQI EXEX} 2HH QI abet

- 2N B0 Y OEIN BY Fe Dol Wal 24

ES

rHo
1x
MM

EAYHoA] Holshs nEsh e W) SIS FAel dgslelor Bk A
EAEA0] A400] 57] NS FARAD 1CSID W} Fol e FAREA )
27 ZHFolof Bk B, FAA ade WAL s TRl 4857 9% 8
FAo) AR 0 E FTATAFAS AHS] AF 220/ E sk 19 Fgoss
o8 FANMY Adadd AFsHe FABIRY A8 B BT Yok

o

FAA NEe 2A FHeEE 72 FAFEAR 9ol = ICSID FoF A25sx AEE &

Aok FAARe] oyt B wet 21 sAFEASA e dAt] Aed
ICSID Fof & ofuz} UNCITRAL A2 o2 testnE Fapat gl #ate] o
Ao s FE&EE HYE Ve g4A ¥tk e sASARE Y Yud Redn
" Hes TR oE HED Havt Aok

A

QuAd HoH YA S0 =AY 44 Ad HEe AFH SHAA ERE ol
ICSID A7} obd A FAFA A FAZ e Edoll mebr= A3 282 A7}
3} q

A= HlM = 3] ofu| & Zh=th 53] 2] =4 - i) 3 dde 7
HAE, oAl BN =4 ddto] FAHNE A 1 AT I A2 IAAS
A SRR ASdvE Yl FAFASA IR D2 PolEHA|aL Qi
A BN e FHIL AazQ] =4 34 HEeh gL 4A2 IAFASA

oA 28" ix7} grjH ez 27 gk

(¢]

AAIQD BAAZ} Zhgojok & @] =43 wHEd et AHE
UAE A}, Siag v. Egypt, Al Tamimi v. Oman, Seo v. Korea AFAA] ThF01 7l u} 9t} o]
2 s AHo] EAE 5 ARdollA HElE Aol AU s AdEAR] or)E

4 Ao AztElE ADSolT. T, o5 Aol WelE ARsT te Al He

l



O @mEf 2021-04

g wol= 7 Ade] FAIZQl a8 ozt BAYAY 2 ICSD BeF 5 A%
of A48 e TAH Bo] G s Aol Debd & Urks AL Fojsfelol
Stk ARkl mheb FAlo] 28 A% FES ALY W Aol Aoy 1ed
Aolg 12T WAE e Zolth

Ao}

TAFASA, AL, FAAL A4 B, 3, el =, owd B, A

h fi
A wEA, FE AuHd =4, a5A%e] 9, ICSID @eF Alsz Al

62



O =HFASAoIA | Ridol SR e Q1A et - =4 Hot & OS=4 1Y £ Byl ¥2| =4

[Abstract]

Jurisdiction Aatione Personae With Respect To Natural

Persons In International Investment Arbitration

- Analysis Of Major Arbitral Awards Surrounding Determination Of Nationality
And Multiple Nationalities Of Natural Persons

Seokchun Yun

Protections and privileges under an investment treaty extend only to those who are qualifying
investors. In order to bring an international investment claim, purported claimants must satisfy
the requirements under the relevant investment treaty and the ICSID Convention, as the case
may be. In other words, one needs to be an investor not only for the purposes of invoking sub-
stantive protections of the relevant investment treaty, but also for the purposes of commencing
an investment arbitration as a procedural matter. In practice, the question of whether these re-
quirements are satisfied is categorized as one of jurisdiction ratione personae, in the absence of

which the tribunal must dismiss the claim.

The sources governing the definition of an investor include the relevant investment treaties as
well as Article 25(2) of the ICSID Convention. The definition of an investor varies from treaty
to treaty, and the applicable procedural framework for an international investment arbitration
ranges from the ICSID Convention to UNCITRAL arbitration rules, which makes it difficult to
identify generally accepted principles. Therefore, it is necessary to comprehensively review the

relevant investment arbitration awards and, in addition, jurisprudence on diplomatic protection.

Jurisprudence on the nationality requirement as a prerequisite for diplomatic protection still
matters in the field of international investment arbitration not only because it provides historical
and theoretical background but also because it may be applicable in non-ICSID arbitrations, sub-
ject to specific provisions of the relevant investment treaty. In particular, the principle that each
State settles, by its own legislation, the rules relating to its nationality, but when the nationality

of a person is challenged in international arbitral or judicial proceedings, the international tribu-
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nal is competent to pass upon that challenge is just as applicable in the context of international
investment arbitrations as it is in the context of diplomatic protection. On the other hand, the
requirement of genuine connection or jurisprudence on dominant and effective nationality are

less likely to be applicable in international investment arbitrations.

Various issues surrounding nationality as a requirement for a natural person who seeks to
qualify as an investor have been dealt with in Soufraki v. UAE, Siag v. Egypt, Al Tamimi v.
Oman, and Seo v. Korea. These awards have provided or are expected to provide guidance in
subsequent cases involving the same or similar issues. That said, it is important to note that,
when reviewing the reasoning and findings of the above arbitral awards, the outcome of each
case would ultimately depend on the facts of the matter at hand as well as specific provisions
of the relevant investment treaties and the applicable procedural framework, such as the ICSID
Convention. Further, it would be prudent for purported claimants to take those differences into

account in choosing the applicable procedural framework for their arbitration.

Keywords

international investment arbitration, natural person, jurisdiction ratione personae, nationality
determination, multiple (dual) nationality, diplomatic protection, genuine connection, dominant

and effective nationality, continuity of nationality, Article 25(2) of the ICSID Convention
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III. Applying Contract Theory to International
Business Transaction and Pri

IV. Conclusionate Law

I. Introduction

It may surprise you that the goal of criminal
law is not to eliminate all crime. Eliminating
all murders would require expanding the
numbers of police stations and police officers
as well as prison capacity to create a near
certainty that murderers would be caught and
receive punishment. However, pouring public

money into preventing murder is not a sen-

sible policy because of huge opportunity
costs, such as the government’s other life-
saving policies (e.g., expenditures on road
safety or for combatting disease). In this re-
gard, economists came up with the concept
of an optimum level of crime or an optimum
level of deterrence, which maximizes the
benefits to society, considering the social

costs.) Likewise, economists calculated an

Assistant professor, Department of Law, Incheon National University. (Email: tjpark81@gmail.com) A formal
legal expert in the International Legal Affairs division of the Ministry of Justice, Republic of Korea, and a for-
mer investment and services chapters PTA negotiator in the Ministry of Trade, Industry and Energy, Republic
of Korea. The views or opinions expressed herein are the author’s alone and do not reflect the views or opin-
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optimum level of pollution protection that
maximizes the benefits to society in consid-
eration of social costs because zero pollution

is undesirable and unattainable.2)

Based on these, what is the optimum level
of incompleteness in international business
contracts? All existing contracts are in-
complete in nature because negotiating and
concluding contracts require high transaction
costs. Instead of negotiating over a detailed
damage clause, they may adhere to the
United Nations Convention on Contracts for
the International Sale of Goods (CISG)
clauses or provisions in the previously con-
cluded contract, given the low probability of
disputes. Simply put, the parties compare
benefits and transaction costs to determine
the level of incompleteness in the contract.
Therefore, an incomplete contract is not nec-
essarily indicative of failure, inefficiency, or

error. Rather, leaving things undecided or un-

specified is rational if transaction costs are

high.

To what extent should the parties complete
their contracts to maximize their economic
benefits given their associated transaction
costs? As in the murder and pollution scenar-
ios, zero incompleteness is undesirable or

unattainable.

This article employs contract theory and
marginal analysis to answer this question.
First, the article explains the concept of a
complete contract and shows that such a con-
tract never exists in reality, and all existing
contracts in reality are incomplete in nature.
Then, the article uses marginal analysis to
show the optimum level of incomplete con-

tracts in theory.

While contract theory has recently been
applied to international law,3 international

trade law,» or international investment law,>)

ions of the Ministry of Justice or the Ministry of Trade, Industry and Energy of the Republic of Korea. All
remaining errors and misconceptions are entirely the authors’ responsibility.

1) Jeffrey L. Harrison and Jules Theeuwes, Law and Economics, 442 (2008).

2) Economists extend this analysis to various areas and they seek to find optimum levels of debt, optimum levels

of crime prevention, optimums level of food waste prevention, etc.

3) See generally Anne Van Aaken, To Do Away with International Law? Some Limits to ‘The Limits of
International Law’, 17 Eur. J. Int’l L. 289 (2006); Kenneth Abbott, Modern International Relations Theory: A
Prospectus for International Lawyers, 14 Yale J. Int’l L. 335, 348-54 (1989); Jeffrey L. Dunoff & Joel P.
Trachtman, Economic Analysis of International Law, 24 Yale J. Int’l L. 1 (1999); Jack L. Goldsmith & Eric
A. Posner, The Limits of International Law (2005); Andrew Guzman, How International Law Works: A
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applying it in international business trans-
action or private law is still in its infancy.
Some have applied transaction cost analysis
to the provision of duty to inspect in CISG,®)
while others have used economic criteria to

assess the efficiency of provisions in CISG.”)

No researchers have applied incomplete
contract theory and marginal theory to inter-
national business transaction or private law
in a systematic manner. This article is the

first to apply incomplete contract theory and

marginal analysis in international business
transaction and private law. Section II ex-
plains contract theory. Section III applies
contract theory and marginal analysis to in-
ternational business transaction and private
law, and section IV concludes by introducing

perspectives from behavioral economics.

II. Contract Theory

Coase pioneered the concept of transaction

costs and their applications,3) arguing that a

4

=

Rational Choice Theory (2008); Joel P. Trachtman, The Economic Structure of International Law (2008); Eric
A. Posner & Alan O. Sykes, Economic Foundations of International Law (2013). (It is the application of eco-
nomic incomplete contract theory, assuming that states are rational actors when they conclude the international
agreements. For instance, Andrew Guzman introduced “3 Rs” (i.e. reputation, reciprocity, and retaliation) that
encourages compliance with international law).

See Simon A.B. Schropp, Trade Policy Flexibility and Enforcement in the WTO (2009). (applies the in-
complete contract theory to the WTO system to seek various trade policy flexibility mechanisms).

5) Alan O. Sykes, The Economics Structure of International Investment Agreements with Implications for Treaty

Interpretation and Design, 113 Am. J. Int’l L, 482, 482 (2019); Anne Van Aaken, International Investment
Law Between Commitment and Flexibility: A Contract Theory, 12 J. Int’l Econ. L. 507, 507 (2009) (arguing
that contract theory could be utilized in international investment law similar to how its used in international
trade law); Wolfgang Alschner, Interpreting Investment Treaties as Incomplete Contracts: Lesson from Contract
Theory (July 18, 2013) (unpublished manuscript), available at https://papers.ssrn.com/sol3/papers.cfm?abstract_id
=2241652. (last visited Sep 22, 2021). (observes that first generation investment treaties are highly incomplete
contracts containing only brief and vague provisions and delegating much of the gap-filling to tribunals, where-
as the degree of incompleteness in the second-generation investment treaties is considerably lower. He argues
that the second-generation investment treaties should assist arbitral gap-filling in first generation treaties);
Richard C. Chen, A contractual Approach to Investor-State Regulatory Disputes, 40 Yale J. Int’l L. 295, 298
(2015)(argues that investment tribunals should look to contract law and theory for new tools to address the
challenge posed by regulatory disputes).

6) Laura Ratniece, An economics analysis of the duty to inspect goods pursuant to the CISG and CESL. RGSL

Research Papers No. 8 (2012).

7) Larry A. Dimatteo & Daniel Ostas, Comparative Efficiency in International Sales Law, Am. U. Int’l, L.R. 371

(2011).

8) See R. H. Coase, The Nature of the Firm, 4 Economica 286 (1937).
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market transaction requires search costs and
negotiation costs, among others.?) Williamson
subsequently refined the concept of trans-
action costs.19 According to Williamson,
transaction costs consist of (1) search costs,
(2) bargaining costs, and (3) enforcement
costs.!) Search costs are costs to find pre-
ferred goods or partners who are willing to
exchange goods in the market. Bargaining
costs are all the required costs to complete
an agreement between the parties. Enforcement
costs are the costs to regulate parties to com-
ply with the terms of the agreements such as

monitoring or dispute costs.

Contract theory starts with an assumption
of the concept of a perfect and complete
contract. What if transaction costs are zero
and both parties enjoy perfect and complete

information of the world? All future in-

cidents would be completely anticipated, and
associated risks would be efficiently allocated
between the parties. Fach resource is allo-
cated to the party that values it the most,
and each risk is allocated to the party that
bears the risk at the lowest cost.!2) Zero bar-
gaining costs would make it easier for both
contracting parties to agree on any special

circumstances.

In reality, however, there is no such thing
as a complete contract because parties always
face incomplete information and cannot pre-
dict the future.!3) A contract always requires
parties to find the right partners, a certain
period of negotiation and extent of monitor-
ing, and others. Simply put, a contract will
always be incomplete in the sense that the
parties will fail to include all the variables

that are potentially relevant to it.14)

9) R. H. Coase, The Problems of Social Costs, 3 J. Law & Econ. 1, 15 (1960). (“In order to carry out a market
transaction it is necessary to discover who it is that one wishes to deal with, to inform people that one wishes

to deal and on what terms, to conduct negotiations leading up to a bargain, to draw up the contract, to under-
take the inspection needed to make sure that the terms of the contract are being observed, and so on”).

10) Oliver E. Williamson, The Economic Institutions of Capitalism, 15-32 (1985).

11) Carl Dahlman suggests that transaction costs include: 1) search and information costs; 2) bargaining and deci-

sions costs; and 3) policing and enforcement costs. Dahlman points out that what these three elements have
in common is that they represent resource loss due to lack of information (The Problem of Externality, 22

J. Legal Studies 141, 148 (1979).

12) Se Il Park, Law and Economics (2%), 84 (2019).

13) Cooter & Ulen, Law and Economics 369 (Hansungu Interpreted, 2013).

14) Robert E. Scott and Paul Stephan, The Limits of Leviathan: Contract Theory and the Enforcement of
International Law, 76 (2006). For incomplete contract theory in legal studies, see Richard Craswell, The
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Due to incomplete information and the dif-
ficulties of predicting the future, parties face
risks such as natural disasters. For instance,
the parties may agree to defer the delivery of
goods in case of an earthquake but may
leave undetermined who bears the risk. This

is called a ‘gap’ in the contract.

The amount of effort and costs of antici-
pating possible contingencies determines the
level of gap.!5) For instance, parties would
not be willing to specify the low probability
event and leave a gap because the expected
loss from the gap would be minimal whereas
the bargaining cost of including the terms
would be significant. It will not be worth-
while to include a provision for alternative
delivery options in case of an earthquake on

the delivery date.

II. Applying Contract Theory
to International Business
Transaction and Private

Law

What is a perfect and complete interna-

tional business contract in the world of com-
plete information with no transaction costs?
All contracting parties would be able to ac-
quire complete information and calculate the
benefits and costs of each provisions, and the
agreed contracts will maximize the benefits
of the contracting parties given various asso-
ciated transaction costs. There would be no
disagreement or dissatisfaction between the
parties throughout the contract period be-
cause they could completely predict negative
future contingencies and reflect those in the

contract in advance.

The agreed contract would not require any
provisions associated with breach of contract
such as revocation, rejection, remedy, or
damage clause because of complete in-
formation acquired by the parties. If parties
draft a contract on July 1, 2021, and know
in advance that an earthquake would occur
on December 13, 2021, they would either
modify a delivery date or transportation to
avoid any possible disaster that may trigger
the provisions relating to breach of contract.

Perhaps most provisions in the CISG would

“Incomplete Contract” Literature and Efficient Precautions, 56 Case W. Res. L. Rev. 151, 151 (2005); See
also, Robert E. Scott and George G. Triantis, Incomplete Contract and the Theory of Contract Design, 56

Case W. Res. L. Rev. 187, 193 (2005).

15) Steven Shavell, Foundation of Economic Analysis, 299 (2004).

84



O Applying Economics Theory to International Business Transaction Law and International Private Law

never be used in the world of complete in-
formation with no transaction costs. Arts. 45
to 52 in the CISG stipulates remedies for
breach of contract by the seller, Arts. 61 to
65 regulates remedies for breach of contract
by the buyer, and Arts. 74 to 77 states dam-
age provisions.1®) All these provisions will
not be necessary at all in the world of com-
plete information because they presume a
breach of contract, which the parties can
easily avoid in advance. The parties know
what impedes contract performances and can
easily detour or carve out such incident in

the contracts.

A complete contract, however, only exists
in theory, and all existing international busi-
ness transaction contracts are incomplete in
nature. The parties cannot foresee every pos-
sible scenario that will arise between the par-
ties, and therefore, an incomplete contract
does not necessarily indicate failure, in-

efficiency, or error.

An incomplete contract would have nu-
merous incomplete provisions and gaps due
to incomplete information. Parties may leave

gaps such as ambiguous or vague carve-out

provisions if transaction costs are high. For
instance, parties would not negotiate over al-
ternative delivery options in case of a possi-
ble earthquake on December 13, 2021. It is
simply not cost-effective to do so. Rather,
the parties may leave a broad exception or
force majeure clause without specifying such

alternative delivery options.

Perhaps parties might have to bring back
all the CISG provisions to the contracts be-
cause they need to protect themselves by in-
serting various clauses relating to remedies to
breaches of contract such as revocation, re-
jection, remedy, damage clause, and others.
The level of gaps or incompleteness will be
determined depending on the transaction
costs associated with specifying these
articles. Dispute-related articles such as a
choice of law or jurisdiction clause might al-
so require a tremendous amount of transaction
costs such as bargaining costs. Theoretically,
the parties should thoroughly examine differ-
ent candidates of the choice of law and com-
pare benefits and costs of these that leave
both parties better off. For instance, if the
contract is about exchanging goods and the

parties consider choice of law between U.S.

16) See the text of CISG at https:/funcitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951 _

e_ebook.pdf (last visited Sep 23, 2021).
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law or Korean law, they might have to look
up both and calculate their pros and cons.
One may prefer Korean law, and the other
may prefer U.S. law, and such a conflict will
require high transaction costs given the low
probability of dispute, and then the parties
may not want to further calculate and specify
the provisions but rather stick to the choice
of law in the previously concluded contracts

or CISG.17

To what extent would international busi-
ness contracts entail incompleteness? What is
the optimum level of an incomplete contract
in theory? Marginal analysis is applicable to
achieve the optimum level of incomplete
contract. Microeconomic theory explains that
a constrained maximum can be described as
a level where marginal costs equal marginal
benefits. The marginal benefit is the amount
by which an additional unit of an activity in-
creases its total benefit, while the marginal
cost is the amount by which an additional

unit of activity increases its total cost.18)

The marginal analysis concludes that if the
marginal benefit of an additional unit of an
activity exceeds the marginal cost, the quan-
tity of the activity should be increased.
Meanwhile, if the marginal benefit is less
than the marginal cost, the quantity should
be reduced. Net benefit is maximized at the
point at which the marginal benefit is equal
to the marginal cost.19 Simply put, if the
additional benefit of one more unit exceeds
the extra cost, do it; if not, do not. This sim-
ple logic is at the core of the economic way

of thinking the analysis of choice.

In this regard, we find that the optimum
level can be achieved when the parties nego-
tiate until the expected marginal benefit of
adding the provisions equals the marginal
transaction cost of agreeing on them.20The
benefit of adding a provision is marginal,
and its cost is marginal as well. The parties
will continue to add provisions so long as
the marginal benefit of the additional provi-
sion is greater than the marginal cost of the

addition. The parties will continue to make

17) For further theories in the choice of law, see Seok Kwang Hyun, International Private Law, 29 (2013).

18) Cooter & Ulen supra note 12 at 32.
19) Id.

20) Id.; Tae Jung Park, Incomplete International Investment Agreements: Causes, Problems and Solutions

(forthcoming in 2022, Edward Elgar)(This book applies marginal analysis to international investment law.

Rest of the analysis in this article that explains the marginal analysis is included in the book).
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these small adjustments as long as the mar-
ginal benefit exceeds the marginal cost and
will stop adding a new term when the mar-
ginal cost of the last change made equals the
marginal benefit. This level maximizes the
parties’ economic gain from the contracts
and reflects the optimum level of incomplete-

ness in the international business contracts.2D)

It is important to note that the optimum
level of incompleteness in the contracts is a
purely theoretical concept that is practically
impossible to quantify. It is difficult to de-
termine the extent to which the nparties
should insert a damage clause or a revoca-
tion clause to reach the optimum level. In
fact, the optimum level revolves around em-
pirical matters, which vary significantly in
different parties, markets and types of trans-
actions, and others. Each business transaction
has unique circumstances with varying levels
of costs. The economic benefits and costs of

different articles in contracts will also vary

21) 1d.

within and across markets and countries,
which make it more difficult to quantify the

optimum level.

IV. Conclusion

This article concludes by noting that argu-

ments can be extended to behavioral
contexts. The arguments made in this article
only hold under the assumption that the con-
tracting parties are rational and self-
interested. Behavioral economics, however,
criticizes this assumption by offering a more
realistic psychological foundation.22) Behavioral
economics considers the psychological factors
of a human being to explain their deci-
sion-making. The theories do not seek to re-
place the standard economic model but rather
extend rational choice and the equilibrium
model.23) For instance, behavioral economics

categorizes human bias according to three

types—bounded rationality,24 bounded will

22) C.F. Camerer & G. Loewenstein, Behavioral Economic: Past, Present, and Future 3 (Princeton University

Press, 2004).

23) Teck H. Ho & Noah Lim, Modeling the Psychology of Consumer and Firm Behaviour with Behavioural

Economics, 43 J Mktg. Res. 307, 308 (2006).

24) Jolls et al., A behavioral approach to law and economics, 50 Standford L.R. 1471. 1477 (1998) (explains the
bounded rationality “Bounded rationality, an idea first introduced by Herbert Simon, refers to the obvious fact

that human cognitive abilities are not infinite.)
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power,25 and bounded self-interest20)—to il-
lustrate that human beings are not always ra-
tional agents and self-interested when making

economic decisions.

Under bounded rationality, for instance,
the “status quo bias” explains that individuals
tend not to deviate from their original
position. Depending on how the default is
set, people make different choices because
they simply tend not to shift their decisions.2”)
Moreover, “over-optimism”28) shows how
people are, on average, overconfident about
their future and about their predictions for
such a future. This relates not only to their
own situation and their capacities but also to
their evaluations of their control over a given

situation.

All these behavioral economics theories
may have significant implications for the in-
ternational business transaction and private
law context. While parties determine the lev-
el of comprehensiveness and incompleteness
by comparing their benefits and costs under
traditional contract theory, behavioral eco-
nomics implies that the parties could take

biased action without cost-benefit analysis.

For instance, status quo bias may encour-
age parties to adhere to the previously con-
cluded choice-of-law provisions. If they have
previously concluded a contract with Korean
law as a choice of law even though U.S. law
was in fact better for both parties, they could
again follow Korean law hoping that they

would not face any disputes as before.

25) Id. at 1479 (explains bounded will power “This term refers to the fact that human beings often take actions

that they know to be in conflict with their own long-term interests. Most smokers say they would prefer not

to smoke, and many pay money to join a program or obtain a drug that will help them quit.)

26

=

Id.at 1479 (explains bounded self interest “They care, or act as if they care, about others, even strangers, in

some circumstances. (Thus, we are not questioning here the idea of utility maximization, but rather the com-

mon assumptions about what that entails.) Our notion is distinct from simple altruism, which conventional

economics has emphasized in areas such as bequest decisions. Self-interest is bounded in a much broader

range of settings than conventional economics assumes, and the bound operates in ways different from what

the conventional understanding suggests.)

27) Richard H. Thaler & Cass R. Sunstein, Nudge: Improving Decisions About Health, Wealth, and Happiness 3

(2008).

28) See generally Neil D. Weinstein, Unrealistic Optimism about Future Life Events, 39 J. PERS. SOC.
PSYCHOL. 806 (1980). For more detail on studies of excess optimism, see Marie Helweg-Larsen & James
A. Shepperd, Do Moderators of the Optimistic Bias Affect Personal or Target Risk Estimates? A Review of
the Literature, 5 PERS. SOC. PSYCHOL. REV. 74 (2001).
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O Applying Economics Theory to International Business Transaction Law and International Private Law

Over-optimism may discourage parties to
pay meticulous attention to articles such as
revocation, rejection, damages, and others.
They are simply confident about their future
and contract performances and may not take

extensive care in drafting dispute articles.

I wrote this article because academic liter-

ature has paid little or no attention to the ap-

plication of economics in international busi-
ness transaction or private law. It was in-
tended to be a useful and immediate con-
tribution to academic and policy discussion,
and I hope it will open new avenues in the
discussion on the application of economics in
international business transaction and private

law.
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O Applying Economics Theory to International Business Transaction Law and International Private Law

[Abstract]

Applying Economics Theory to International Business
Transaction Law and International Private Law

Tae Jung Park

This article applies contract theory to the international business transaction and private law
context. This article first shows that a complete contract only exists in theory, and all existing
international business contracts are incomplete in nature due to high transaction costs associated
with contracting. Then, the article employs marginal analysis to show the optimum level of in-

completeness in international business contracts.

Key words

Law and economics, contract theory, marginal analysis, international business transaction law,

International private law
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