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1) Z7ForE & 7i91X ¥ W S ¥ (National Security and Personal Data Protection Act of 2019), 2] =QI&X}IH
y
ALY SHE (Foreign Investment Risk Review Modernization Act of 2018).

2) Executive Order on Securing the Information and Communications Technology and Services Supply Chain

(May 15, 2019).
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3) Executive Order on Addressing the Threat Posed by TikTok (August 6, 2020), Executive Order on Addressing

the Threat Posed by WeChat (August 6, 2020).
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4) Treaty between United States of America and the Argentine Republic concerning the Reciprocal Encouragement
and Protection of Investment (1991.11.14. AJT, 1994.1020 ¥ g).

5) Article XI : This Treaty shall not preclude the application by either Party of measures necessary for the main-

tenance of public order, the fulfillment of its obligations with respect to the maintenance or restoration of in-
ternational peace or security, or the protection of its own essential security interests.

6) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Award, 12 May, 2005
(°]5} ‘CMS AF1), CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8,
Decision on Annulment, 25 September 2007, LG&E Energy Corp., L&E Capital Corp., LG&E International
Inc. v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on Liability, 3 October 2006 (°|5} ‘LG&E
AF1%), Enron Cooperation, Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No ARB/01/3, Award,
May 22, 2007 (|5} ‘Enron A}1’), Sempra Energy International v. Argentine Republic, ICSID Case No.
ARB/02/16, Award, September 28, 2007 (©|5} ‘Sempra AF71’), Sempra Energy International v. Argentine
Republic, ICSID Case No. ARB/02/16, Decision on Annulment, June 29 2010, Continental Casualty Company
v. Argentine Republic, ICSID Case No. ARB/03/9, Award, September 5, 2008 (°]5} ‘Continental AF1%),
Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Decision on Annulment,
September 16, 2011, El Paso Energy International Company v. Argentine Republic, ICSID Case No.
ARBJ03/15, Award, October 31, 2011 (°]3} ‘El Paso At{1‘), El Paso Energy International Company v.
Argentine Republic, ICSID Case No. ARB/03/15, Decision on Annulment, September 22, 2014.

7) International Center for Settlement of Investment Disputes.
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8) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Decision on Annulment,
25 September 2007, Sempra Energy International v. Argentine Republic, ICSID Case No. ARB/02/16, Decision
on Annulment, June 29 2010, Continental Casualty Company v. Argentine Republic, ICSID Case No.
ARBJ/03/9, Decision on Annulment, September 16, 2011, El Paso Energy International Company v. Argentine
Republic, ICSID Case No. ARB/03/15, Decision on Annulment, September 22, 2014.

9) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Award, 12 May, 2005

(CMS A}Z1), para 370, 373.

10) Military and Paramilitary Activities in and Against Nicaragua, 1.C.J. Reports 1986.

11) Article 21(1)(d) :

‘..necessary to fulfill the obligations of a Party for the maintenance or restoration of inter-

national peace and security, or necessary to protect its essential security interests.’

12) El Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/03/15, Award, October

31, 2011 (El Paso A7), para. 594-595.
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13) Article 42(1): The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by
the parties. In the absence of such agreement, the Tribunal shall apply the law of the Contracting State party
to the dispute (including its rules on the conflict of laws) and such rules of international law as may be

applicable.

14) Article XXI: The Treaty shall not preclude the application by either Party of measures necessary for the
maintenance of public order, the fulfillment of its obligation with respect to the maintenance or restoration

of international peace or security, or the protection of its own essential security interests.

15) Draft articles on Responsibility of States for Internationally Wrongful Acts, with commentaries (2001)

16) Article 25. Necessity:

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in
conformity with an international obligation of that State unless the act:

(a) Is the only way for the State to safeguard an essential interest against a grave and imminent peril; and
(b) Does not seriously impair an essential interest of the State or States towards which the obligation ex-
ists, or of the international community as a whole.
2. In any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if:
(@) The international obligation in question excludes the possibility of invoking necessity; or
(b) The State has contributed to the situation of necessity.

17) Supra note 8, The CMS Annulment Committee Award, para. 131 “Those two text have a different operation
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and content, it was necessary for the Tribunal to take a position on their relationship and to decide whether

they were both applicable in the present case. The Tribunal did not enter into such an analysis, simply as-
suming Article XI and Article 25 are on the same footing.”

18) Supra note 8, Sempra Annulment Committee Award, para. 126, “..The Tribunal simply replaced Article XI

of the BIT with the state of necessity under customary international law which, as explained, differs sub-

stantially from the former as to its sphere of operation, nature and functioning, content, scope and effects.

The Tribunal did not apply Article XI of the BIT, thus manifestly exceeding its powers.”

19) El Paso Energy International Company v. Argentine Republic, ICSID Case No. ARB/03/15, Award, October
31, 2011 (El Paso A}7), para. 552 “..Article XI is the lex specialis, Article 25, the lex generalis. As the
Tribunal will consider Article XI of the BIT to apply to the case, it can dispense to fully analyse and to ap-

ply as such Article 25 of the ILC Articles.’

20) Ibid, para. 613 ... concepts used in Article 25 of the ILC Articles on the Responsibility of States for Internationally
Wrongful Acts “assist in the interpretation of Article XI itself.” When interpreted in light of the above princi-

ples, the requirements under Article XI that the measures must be “necessary” presupposes that the State has

not contributed, by acts or ommissions, to creating the situation which it relies on when claiming the lawful-

ness of its measures.’

21) Continental Casualty Company v. Argentine Republic, ICSID Case No. ARB/03/9, Award, September 5, 2008

8



O =7t ZHolMe FAEY HE 3 ChE et 2

At} =E3F Continental oA HAH+= w]-o}
%9] 2 A(‘neces-
sary’) 8709 tisliAx= GATTS} WTO At
g5 HwstHA HES: Zlo] Ho A
At YAl WIO 3h=-2:317]
A e 20T BAS 9l gSHEA,

T ARRFAIA ] < @ A (necessary)’ S ‘B
Z1Ql(indispensable)’ ol E.t} 7}7l% Ao =
Bkt

=23 FAAd Al

Zofe| S7IR o)z o] gl
HALC 2 A2sz)el sl SEH A4
of Avk= A3 deste], zoke] =7}
e o ojzgol el A=Al NIt
S A9l Ak M Aol &
s duio] UAEA o Wl
A& %A S E(in a residual fashion) ¥
GRANORA Yuel AE A

ILC %8k A25%Z 2 gajjof 3= AL &

A7F Aokarl vlFsk= A7t AT o]
of f3le ml-olzd EAHA A11z9
27kt R o @) x8ta} [ILC =QF A5z}

Y s AR = SEH(lex
specialis) HElE vl-ol=3 ExgA A1

E 2|9 HoE n|F3sl= o] A
Lo 20493 AAHNE 3
A= =d], & HAaHA

E284 #1127 7158 (threshold re-

!
quirement) .24, 5 Z3}o]

@)
<
7]

\0

f

A3 v-ofZal

84 A5
o ml-ot2dl FAYAE & AAH oF
7F A gom ILC ASsERE 2
d AAR o5 SR gl gltkal

He Aol H4d3s A (excuse) 7t
=

& gl BASAT olsh ME

(‘Continental AF71%). para. 168 ‘.. This would also be so if Art. XI is viewed as a specific bilateral regulation
of necessity for purposes of the BIT (thus a kind of lex specialis), pre-empting recourse to the more re-

strictive customary exception of necessity.’

22) Ibid, para. 192 ‘...the Tribunal finds it more appropriate to refer to the GATT and WTO case law which has
extensively dealt with the concept and requirements of necessity in the context of economic measures dero-
gating to the obligations contained in GATT, rather than to refer to the requirement of necessity under cus-

tomary international law.’

23) WT/DS161/AB/R; WT/DS169/AB/R, December 11 2000, para. 161.

24) supra note 21, para. 193 *..We consider that a “necessary” measure is, in this continuum, located significantly

closer to the pole of “indispensable” than to the opposite pole of simply “making a contribution to”.

9 9

25) Jurgen Kurtz, “Adjudging the Exceptional at International Law: Security, Public Order and Financial Crisis.”,

Society of International Economic Law (2008) p.31.

26) Caroline Henckels, “Scope Limitation or Affirmative Defence?; The Purpose and role of Investment Treaty
Exception Clauses”, Society of International Economic Law, Fifth Biennial Global Conference (2016) p.5.

27) The CMS Annulment Committee Award, September 25, 2007, para. 129 “Article XI is a threshold require-

9
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ment: if it applies, the substantive obligations under the Treaty do not apply. By contrast, Article 25 is an

excuse which is only relevant once it has been decided that there has otherwise been a breach of those sub-

stantive obligations.”

28) Jose E Alvarez and Tegan Brink, “Revisiting the Necessity Defense: Continental Casualty v Argentina”,

International Law and Justice Working Paper 2010/3.

29) Sempra Energy International v. Argentine Republic, ICSID Case No. ARB/02/16, Award, September 28, 2007
(Sempra A}71), Expert Opinion of Professor Jose E. Alvarez, September 12, 2005, para. 8 *...does not apply

to “economic emergencies”, except in the most extraordinary and so far unprecedented circumstances.’

30) CMS Gas Transmission Company v. Argentine Republic, ICSID Case No. ARB/01/8, Award, 12 May, 2005
(CMS A7, para. 359 “...there is nothing in the context of customary international law or the object and pur-

pose of the treaty that could on its own exclude major economic crisis from the scope of Art. XI.’

31) UNCTAD, The Protection of National Security in IIAs, UNCTAD Series on Int’l Investment Policies for

Development.
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34) Russia-Measures concerning Traffic in Transit, Report of the Panel, WT/DS512/R, 5 April 2019.
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36) supra note 23, WI/DS161/AB/R; WT/DS169/AB/R, December 11 2000, para 7.82, 7.101, 7.102, 7.103.

37) Ibid, para 7.104 (’the Panel finds that it has jurisdiction to determine whether the requirements of Article
XXI(b)(iii) of the GATTT are satisfied.”).

38) Ibid, para 7.131 (‘it is left, in general, to every Member to define what it considers to be its essential security
interests.”).

39) Ibid, para 7.132 (‘Rather, the discretion of a Member to designate particular concerns as ‘essential security
interests’ is limited by its obligation to interpret and apply Article XXI(b)(iii) of the GATT 1994 in good
faith.”).

40) Ibid, para 7.133 (‘The obligation of good faith requires that Members are not use the exception in Article
XXI as a means to circumvent their obligations under the GATT 1994.").

41) Ibid, 7.134 (‘It is therefore incumbent on the invoking Member to articulate the essential security interests
said to arise from the emergency in international relations sufficiently enough to demonstrate their veracity.’).
42) 20199 74 19 22 G40l Il FR(RERIAE, ek Bokpa, 204E2]0|0]5)9] titts &
% 7]z o] 8 W BARE detet o oisl, et ARE 2019 98 1Y 429 £X| S WTOO| A4
steA WTO BRI 2R 4 Bl consultation) AHE RSO, & AR Golo] o] 2]
23] mle} 33 A 20004 69 182 WO 34 4x1S 451%Ic). 20204 79 29% JJAE WO
DSB ]9Jof|lA mjd *E*KVP o]FojF oLt ARIAl md Yd Aol o] FAARIA] kil U= AJEfolct
(DS 590, Japan-Measures related to the exportation of products and technology to Korea). E2}4, 7jLich, &
=, Uik EU, Q1% =2go], 2jAJol, At-tjotetulol, A7te, E7], 32tolu, g, Ul=o] A3}
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Aol A WTO HA el ofdss} o) o
g WAES st AAAAY FE5A
T WAoE F Ats oYEE T

T AES sk WA 2AE ATdth

2 Fejzolc,

A3 WTO 3)d=3te] &40 WAYgtiH
WTO AA2] A AFAZd &= &
AE 842 A8 7Aool th

2. AHFA 87

71 2e[4zte] 7IHZE KeF9HEd
(FTA)

T7IQEE o 9)e} AHG v FTA A
232x43)9} GATT AR1ZE Hlws)] HH,
g FTA A232%7} 7IQER. o @]9} &
Hate] Bt A8 HeE doasta glo

43) o] ®A9| ofHE FHE cheo2 sHElA] ohsict.

7k SIS Aol B ehaololo] WelclD Aol 2ok

Oigt B22 HEstEs RTst
U ARl #A et E
of WAA otHololo] ¥E

Nothing in this Agreement shall be construed:

ABE GAITo| AL olo]

ehuel On T g)uo] ojgt Abo] o] Rg ojashy] stel, B AR
£ 9jsto] WastChy BUSH: £AIS AEstA] RIIES wiAsH 2

=2 ~10

(a) to require a Party to furnish or allow access to any information the disclosure of which it determines

to be contrary to its essential security interests; or

(b) to preclude a Party from applying measures that it considers necessary for the fulfillment of its obli-

gations with respect to the maintenance or restoration of international peace or security or the pro-

tection of its own essential security interests.

44) GATT 21£()7} ‘UN@AQ] o120 ne} Aottt 3ot £AI'S 5 :
Ap32zUare HHe} B ohuo] gA] Tt 8= ojg A}2o] ojRg ojayst] gl A3

A2 gt
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o, 240l gojAl Y FATo] ket g

L=

=1 A~
SIS 4~

o
ot

.

s

AeE dEShe ATel 2 ALEH o) 2w FradiA @0 FTa 271

ok FARAY £ dde Foiekn
9% AFHOE HET AS FHO

Qb a9 2w o] T2 WE A e
Frjekn. o9 UgA AAHOT AWp
g9 YIS WMASE x2Fe B-5F

FTA40) 0| A qt ZrolE 4= Q)t}, SEU FTA,

o7} a3 WAL 78l dm FrAol
gk A, s FTA F4

Aee A8 didelsl Asta 9o,

g-7futt FTA, ¥-% FTAY) 5 $-gluet
7} AZA% tith® FTAAE GATT 21%
o} 5Y == FAR Ygog FAFH

3m] FTA A|232%29] Z719HE 9 9= & _

A}, gholAIQt FERA TS A9, GATT
21% Y&l gsle] BAZ|HAA B
AHS 7IQEE 9l TS 84

AEE X33 o] FTA 4 AA S

3] FTA 7lohn ole] 2F& WIO  37K9@ Zo] S4Holt;

SrjEe vk ope), B4 Bd B4 Lt 0l=2] FTA

(ISDS)= Z33F 37| FTAS #HT B& n.52 FTAS} w-7jucheA s =4
WA =7k A7k AEH B 5 ameare shu] FTA Qtue)s] xa
e em SRR ASZE AT T s pzynt sow uels) xgor 7

2k, -
9] A7]144 (self-judging)©] IHZ EF £33 Ex} el thsk AABSAH uA

H7IAR o9 2AE &I Ak 4oy g0 U, 3] FTAS 24

428

45) 7

46)

47)

48)

h72) B W] 517 Yfstol, Waro] MR B ARPEIETE % 2z wet A
o FAEAIIA 23258 BRI A9, 1 AIS ARlshe FAIWEY BE Hde 1 oo} &g
g1e WA,

S-S FTA 2225 (B4A 9h9) 2% : 0t} gats] sP7] gsto] galzol AlIIAEAhe] Aol of

2 7JAIE SRR o] B2 %%sr% 49, 1 Aekg A2t AT 1 et 85

Wi,

sk-% FTA (212%, g¢x4o}i) ‘o] @A0] BAA} 19943 = GATT 21%9} GATS A14%0] 2= = Q

g WAL Jlstel o ®ol Baiwe] 1 AR} Uk

goAlel FTA HBWYE ARE M)3) : 588 BAZIMAIEY oje] & 715A51S Uat A
S

A2 HE = A& H35517] 5ty -,AIOH Z&X] (action taken so as to protect critical communications
infrastructure from deliberate attempts intended to disable or degrade such infrastructure.).
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35 W, v 53 FTA Aolle 123 2
F7v ZFEA gk, ol wl-mF
FTA| FAA =728 A d A7} FA st
7] & Ao2 Bt

n|=ro] Z1A1 4 FTA 71eH 458 53
IR o9] A8 AAATdds Al
Sh= FTA4) 9} A aadd iAo} #dsh
Y7} 9l FTASO7E EA8h= Zlo] 5
Ao}, ml=o] Qufnl FAHFT AH A
= FEtoy ERE AR AT
of ZrofstA] 712 AAT SejH FEA
& HEA3 4 (Trans-Pacific Partnership)¥ E

iz ARl 7] BErAHTYS

=
HANAFTA)S A vl =-7iueh-HA]

49) U]-H| = FTA A22.2%, 0]-Z2u]o} FTA A22.2

3 FAFHUSMCAPDE] Bl A
B WA} BUD W) 257}

| S0

el

ol
e
oo

(4

3. FARAYY

7t. O]=2| Model BIT(1994H, 20044
Y 20124)

H=2 1982 10€ ool A FAR
2gAgse) M ol 2021d 7€ 7]
= 270 =7ieke RAEAFEAo] WE
S, vl-gnt BARAHANE £
e BE H= 7AE FARAAYEAA
= TR &z o] o] g5l
ERZ ot v=o| BARGHAL A
3712] Model BIT(19941 Model BIT, 2004
W Model BITS), 201217 Model BITS6)Z
TEE =, 19949 FEE vlol=3ENY

H0] FTA A|2327%0F SU7E 215 323 ‘For greater

certainty, if a Party invokes Article 22.2 in an arbitral proceeding initiated under Chapter Ten (Investment)
or Chapter Twenty-one (Dispute Settlement), the tribunal or panel hearing the matter shall find that the ex-

ception applies.

50) 0]-A2| FTA AJ23.2%, CAFTA-DR FTA A)21.2%.

51) United States-Mexico-Canada Agreement.

52) Panama-United States of America Bilateral Investment Agreement (1982.10.17. A]%, 1991.5.30. & q).

53) USTR Z1|o] X|(www.ustr.gov/trade-agreements/bilateral-investment-treaties).

54) Panama-U.S. BIT Article X. 1. This treaty shall not preclude the application by either Party of any and all
measures necessary for the maintenace of public order the fulfillment of its obligations with respect to the

maintenance or restoration of international peace and security, or the production of its own essential security

interests.

55) USTR Z1|0] X](ustr.gov/sites/default/files/U.S. %20model %20BIT.pdf).
56) USTR Z1|0] K] (ustr.gov/sites/default/files/BIT%20text % 20for %20ACIEP % 20Meeting. pdf).
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9]z AFFATo] FFAA(public  FAol IHE HFE] glom, v FTA

orden)®] A&} H QEE o] 9(essential 23222 F7IQE. o 9je)l HAHSte 7+
security interests)®] H&o Q3 FAE ZE2 AY3 BE 233 A5}
At As viAIsHAl BeS TS
olol Hla} m=2] 20043 Model BIT
9} 20129 Model BITE= 199030 7=
FARGYEG TFHIYE F3EA &
d &2 A=, ¢ QbR o]fof 1k
ot A% 3}% xél"?—fﬂ M AR Ee

H)=o] 1990dthell AAg FARAY
A3} tinlske] 2004 Model BITOIA =
7hER o)zl AZIAA ET(self-
judging “it considers” language)’ 7} HFEH
dell& 2001 o2 EY 55917 o] %
YA EAA-=7} g4 H]-olZHE

P B R OIS e AT ) e qnguy 4 Fokan Aoz
1 o7)= ZXE ujAIsHA] &8-S A

A71a oA 57 AR eo] del 7|13 Ao
2 BAsl= AdzF 9tk 1990t o
%9] u]=o] Model BIT &<t H3le} F-3%
SHA = AR wl=o] A FARA
A A =TI ez sl
A B QbEol) 3 HAT A|oF=o A F

{0

3kaL T} E=3F 2004 Model BITS9}F 2012
Y Model BIT+= Aol 174, <H4d, 874
o] HEo| FAshs Ao 2 FARAY
Ao BA4g sk Ao] uigAsit=
8-0] 19943 Model BITOl| HI3l] A=
o] HFgs9 o] Qlth 2004'd Model BIT &

_—

2

57) US-Argentina BIT, Article IX. 1. This Treaty shall not preclude the application by either Party of measures
necessary in its jurisdiction for the maintenance of public order, the fulfillment of its obligations with respect
to the maintenance or restoration of international peace or security, or the protection of its own essential se-
curity interests.

58) Article 18: Essential Security
Nothing in this Treaty shall be construed:
1. to require a Party to furnish or allow access to any information the disclosure of which it determines to
be contrary to its essential security interests; or
2. to preclude a Party from applying measures that it considers necessary for the fulfillment of its obligations
with respect to the maintenance or restoration of international peace or security, or the protection of its
own essential security interests.

59) “Desiring to achieve these objectives in a manner consistent with the protection of health, safety, and the en-
vironment, ...”.

60) Benton Heath, “The New National Security Challenge to the Economic Order”, Yale L.J. (2020), p.1059.
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Aol FH3| EFHoJoF k= YA A € HE, A15D), vk} FARAEA
A 3 %}Etﬂ, olg3d m=F Ao P (2018 10¥€ &g, A17x), Fol=HY
FARAAEA Y] I7REE o9z} 34 o} FAE. é( 2019.10€ 2& A17=x),
o #Ag 20001 9¥ H| IFF HELE AV Tx} Xq(2017Lj 5¢ &s, A
o] AMglehE FAE gldth 15%2)2 FARAEA) GATT A1z}
AR GATT xﬂz&(b)?‘%} ()~(ii) =

Lt fE|Uzte] 7|HE SEXEEEE 8o F3elR e UM o 9] %363
& 7 ek AV FARGEE AllS

1Y 42 71 S 9l
ERRAd4e AA0LE 84, vig 4 = 7t o= Ao o) AU A
A, R 1Sk e, gedepy S AShS AR el S Y

8 53 AREAT} Holis chEthE

PR S EHHL gl Sl

2
w

AAdst EARAEA 7F-d 2011 129

LEE -7l FARARYAN5D),

3=t} Erx}i%“'ézé(zowd 29 &a, w3 20039 1€ 2Ed 31U T
A5x), -7HE FARLE (20184 4 A65)7} 20143 59 LaH Y ExR

61) Letter from James H. Thessin, Principle Deputy Legal Advisor, U.S. Department of State to Abraham D.
Sofaer, Senior Fellow, Hoover Inst. Stanford Univ. (Sept. 15, 2006) “...notwithstanding the decision of the
ICJ in the Nicaragua case, the position of the U.S. Government is that the essential security language in
our...Bilateral Investment Treaties is self-judging, i.e., only the Party itself is competent to determine what is
in its own essential security interests.”

62) 9] L5 (www.mofa.go.kr)>2] YA >"FA|> "IN G2 >F R F YA 2 A

63) Nothing in this Agreement shall be construed:

(a) to require a Contracting Party to furnish any information, the disclosure of which it considers contrary to
its essential security interests:

(b) to prevent a Contracting Party from taking any action which it considers necessary for the protection of
its essential security interests: or

(c) to prevent a Contracting Party from taking any action in pursuance of its obligations under the United
Nations Charter for the maintenance of international peace and security.

64) SEAIU EAPEAHEA Al15E2 24 “‘provided that such measures are not applied in a manner that would
constitute a means of arbitrary or unjustifiable discrimination by a Contracting Party, or a disguised invest-
ment restriction.’

65) Article 16:
1. Notwithstanding any other provisions in this agreement other than the provisions of article 11, each con-
tracting party may:
(a) take any measure which it considers necessary for the protection of its essential security interests;
(i) taken in time of war, or armed conflict, or other emergency in that contracting party or in interna-
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tional relations; or
(ii) relating to the implementation of national policies or international agreements respecting the non-
proliferation of weapons;
(b) take any measure in pursuance of its obligations under the united nations charter for the maintenance
of international peace and security;
(c) take any measure necessary to protect human, animal or plant life or health; or
(d) take any measure necessary for the maintenance of public order. the public order exceptions may be
invoked only where a genuine and sufficiently serious threat is posed to one of the fundamental inter-
ests of society.
2. In cases where a contracting party takes any measure, pursuant to paragraph 1 above, that does not con-
form with the obligations of the provisions of this agreement other than the provisions of article 11, that
contracting party shall not use such measure as a means of avoiding its obligations.

66) Article 18 (Security Exceptions):
1. Notwithstanding any other provisions in this Agreement other than the provisions of Article 12, each
Contracting Party may take any measure:
(a) which it considers necessary for the protection of its essential security interests;
(i) taken in time of war, or armed conflict, or other emergency in that Contracting Party or in interna-
tional relations; or
(ii) relating to the implementation of national policies or international agreements respecting the non-
proliferation of weapons;
(b) in pursuance of its obligations under the United Nations Charter for the maintenance of international
peace and security.
2. In cases where a Contracting Party takes any measure, pursuant to paragraph 1, that does not conform
with the obligations of the provisions of this Agreement other than the provisions of Article 12, that
Contracting Party shall not use such measure as a means of avoiding its obligations.

67) www.oecd.org, Draft MAI negotiating text (VI. Exceptions and Safeguards).
68 2US, “Frlety A€o 9Fel AEA FAP, FAAT 18 LS (2009), p99.

19



O @mEf 2021-03

o

FE- AT A7, kA, 87 B
s Fe/As EFosta e §hd, 57
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HAE =3 19761d 0¥ LEE o] 5o

V. Fa} of Frhehi ogl
U A

e

olef, 2007'd d&-ZET e W&
AN 9=l Tkt =7 o
Sl H(Foreign Investment and National
Security Act of 2007, ©]3} ‘FINSA’)y’°] =
HEH A

o

r

FINSA= =7jQtE SHoA oj=<l &
A7} Al 71 7R A (critical infrastructure) o]
A A dFH = A Ve
(critical technologies)®ll P] A= ZHA1& <1 <
e AL el 2z e, AT
FAF N ol A AR AAHY
S8 I olF 2017 F=o] F
8 EAARE Qe AVtEE ueA oA
(B 23 A AEE AVIE 9
A FA DA A3 (Foreign
Investment Risk Review Modernization Act,
o|3} ‘FIRRMA’)°] 2018'd 8¢ AH=1
2020 2¢ FEHIIT. FIRRMAE =7}
AEO JES HTp THAOZ 25t
S417]%, SA191e, IR ARRY(TID
Business)’ 703} &g &) =119] B X v A

E Z(non-controlling investments)’7}FA] = <]

QI E 22 ¥ 3] (Committee  on  Foreign

69) ghob2uluol EAAIEA AL : .olelat BRSo] 717, A, 3
2 MO AP LEAY FRo) Bste Y02 wHY 4 VIS HYSIL,
70) 31 CFR § 800.248 TID U.S. business.
The term TID U.S. business means any U.S. business that:
(a) Produces, designs, tests, manufactures, fabricates, or develops one or more critical technologies;
(b) Performs the functions as set forth in column 2 of appendix A to this part with respect to covered invest-
ment critical infrastructure; or
(c) Maintains or collects, directly or indirectly, sensitive personal data of U.S. citizens.
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i
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71) Order Regarding the Acquisition of Stayntouch, Inc. by Beijing Shiji Information Technology Co., Ltd,
(March 6, 2020).

72) “Trump Orders Chinese Firm to Sell U.S. Hotel Software Company”, WSJ, March 3, 2020.

73) Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishing a
framework for the screening of foreign direct investments into the Union.
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9] ‘&g 112 (due consideration)’ °]F-

53 5& A8 Uk EZF Regulation

74) A2 (6)

2019/452 A7x
ol FA AAHE

= /I EU 3|e=o] 9=
AN 7182 A4
2, & FA mE SRR e 3F
Zx @ako] $EE oEF EU 39=5o
2HE9 Hal(commen)t EU 3319
o] A(opinion)ell tizl Hdg y#'E T
g AL Uk Regulation 2019/452
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= =9l BA7E g5d AHOZHE 15
ML olHell= o€} EU 34552 FE Y
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FE FFAAE olFE FAF "3 247}t
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Regulation 2019/452 Al1ZE Z7IQHR

FE FEAAE olF & Fh= o= Fab
AAL ez A9l 2 (critical  infra-

structure), 3441 7] < (critical technology), 4

3l
A A8 A0 FF(supply of critical in-

¢..It is important to provide legal certainty for Member States’ screening mechanism on the grounds

of security and public order and to ensure Union-wide coordination and cooperation on the screening of for-

eign direct investments likely to affect security or public order.’

75) Article 346 1.(b) ‘any Member State may take such measures as it considers necessary for the protection of

the essential interests of its security...”

76) A2 (8)

*...The decision on whether to set up a screening mechanism or to screen a particular foreign direct

investment remains the sole responsibility of the Member State concerned.’

77) A= (8) ‘The framework for the screening of foreign direct investments and for cooperation should provide

Member States and the Commission with the means to address risks to security or public order in a compre-

hensive manner’
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82) A= (3) : Pursuant to the international commitments undertaken in the World Trade Organization (WTO), in
the Organization for Economic Cooperation and Development, and in the trade and investment agreements
concluded with third countries, it is possible for the Union and the Member States to adopt restrictive meas-

ures relating to foreign direct investment on the grounds of security or public order, subject to certain

requirements.

83

=

A (35) : The implementation of this Regulation by the Union and the Member States should comply with

the relevant requirements for the imposition of restrictive measures on grounds of security and public order
in the WTO agreements, including, in particular Article XIV(a) and Article XIV bis of the General
Agreement on Trade in Services (GATS). It should also comply with Union law and be consistent with com-

mitments made under other trade and investment agreements to which the Union or Member States are parties

and trade and investment arrangements to which the Union or Member States are adherents.
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[Abstract]

Investment Disputes Review In Terms Of National Security

Chang Sung Gil

As Trump administration took several domestic initiatives on restricting foreign direct invest-
ments into the U.S. in the name of protecting U.S. national securities in areas of critical infra-
structures, critical technologies and sensitive personal information. Countries including the
European Union have taken similar steps by introducing or updating instruments and regulations.
Several cases based on Argentina-U.S. BIT were brought to the ISDS arbitration tribunal by for-
eign investors challenging Argentine Government’s measures taken in time of economic crisis in
the early 2000s. These cases are considered typical ISDS cases focusing on the interpretation of
security exception clauses of a investment treaty. It is noteworthy that each ISDS arbitration tri-
bunal had different legal views on same legal issues such as applicable laws and standards for

the security exception clauses of the BIT.

On April 2019, the decision of the WTO Panel in Russia-Measures Concerning Traffic in
Transit (DS512) was published. The WTO Panel Report is of major significance as this dispute
is the first in which a WTO dispute settlement panel decided on the issue of jurisdiction over
a dispute in which a WTO member claims that its measures were justified on national security
grounds and to what extent a WTO member may exercise its discretion in case the term “which
it considers” is included in the security exception clauses. The WTO Panel report on
Russia-Measures Concerning Traffic in Transit is expected to serve as references in ongoing and
future security-related disputes in Bilateral Investment Treaty (BIT) and Free Trade Agreement
(FTA), which have same or similar clauses as Article 21 of the GATT.

If it is understood that the main objective of an investment treaty is to provide stable invest-
ment environments for foreign investors, the State should prioritize on protecting and promoting
foreign investments to pursuing legitimate non-economic policy objectives. On the other hand,

if the objectives of an investment treaty covers both protecting foreign investments and pro-
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tection of society and the environment, security exception clauses may provide a safety value to
a State. This inevitably leads to the increased utilization of ISDS mechanism relating to the ap-

plication and interpretation of the national security exception clause under a investment treaty.

Laws and regulations restrict foreign investments into critical infrastructure, critical technol-
ogy, and access to sensitive information are in the trend of expansion across the States for rea-
sons of national security. Nevertheless, in case investment treaty either lacks in security ex-
ception clauses or have ambiguous or undefined terms of security exception clauses, it is un-
clear whether the expanding trends of foreign investment restrictions in domestic laws and regu-

lations are in line with States’ international obligations arising from the investment treaty.

Under the circumstances, it is time to introduce model clauses on national security exceptions
that are commonly applicable to the investment-related treaties including BITs and FTAs.
Furthermore, it is desirable to declare health, security and environment as one of the policy ob-
jectives of a treaty and incorporate into the preamble of the treaty. In domestic front, it is
worthwhile to revisit domestic laws and regulations in the direction of expanding the scope of

national security exceptions covering foreign investment restrictions.

keywords

National Security, Security Exceptions, Foreign Investmet, Trump Administration, ISDS,
GATT Article XXI, FTA, BIT, Foreign Investment Promotion Act, FARRMA
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