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18) White & Case, FIRRMA: Proposed CFIUS Legislation Would Bring Significant Changes('TNov. 08, 2017),
https//www.whitecase.com/publications/alert/firrma-proposed-cfius-legislation-would-bring-significant-changes

19) White & Case, CFIUS Update, July 4, 2018, https://www.whitecase.com

20) Reuters, Massive U.S. defense policy bill passes without strict China measures, August 2, 2018,

https://www.reuters.com/article/us-usa-defense-spending/massive-us-defense-policy-bill-passes-with-

out-strict-china-measures-idUSKBN1KMSWT
21) U.S. Code Annotated, Title 50, Sec.1701-1706.
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FOCUS, Congressional Research Service, Feb. 23, 2018. www.crs.gov. 33

23) The New York Times, U.S. Opens Inquiry Into Uranium Imports in Sign That Trade War Is Spreading, July 18, 2018,
ttps://www.nytimes.com/2018/07/18/us/politics/trump-uranium-import-probe-tariffs.html ?partner=rss&emc=rss
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ol o AlE =07k AL 195039
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the imports may be threatening that [national] security he [the President] . . .

must act to limit imports to a degree removing that threat“. 101 Cong. Rec. 5299 (1955).
26) Defense Production Act, 50 U.S.C. Sec.4565, Appx. Sec. 720, 2061 et seq. (1950)
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3. 2007 FINSA (Foreign Investment
and National Security Act)

o8 4y E Fa3 Hite 2007
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T}he President has the authority to prioritize contracts for goods and

services, and offer incentives within the domestlc market to enhance the production and supply of critical ma-

terials and technologies when necessary for national defense.”

28) Public Law. Title V. 100-418, Sec. 5021, 102 Stat. 1425 (1988) (codified at 50 U.S.C. app.Sec. 2170),

August 23, 1988.
29) Ibid.

30) Byrd Amendment, 50 U.S.C. Appendix Sec.2170, P. L. 102-484, October 23, 1992.
31) Foreign Investment and National Security Act of 2007, P.L. 110-49, July 26, 2007.
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Modernization Act)
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32) Executive Order, Regulations Pertaining To Mergers, Acquisitions, and Takeovers by Foreign Persons, 31

CFR Part800, April 28, 2008. Sec.800.204, “Foreign person is any foreign national, foreign government or

any entity or any entity over which control is exercised or exercisable by a foreign national, foreign govern-

ment or foreign entity (i.e., U.S. subsidiaries or U.S.,

“co-ntrolled” companies).”

33) Ibid. Sec.800.216. ‘Control’ means the ability to “determine, direct, take, reach, or cause decisions” regarding

important matters.
34) Ibid. Sec.800.226.
35) Ibid. Sec.800.224(e).

36) Zhao, S., A Comparative Study on Foreign Investment Review System under the WIO, "TLBU Graduate

School of Law; p. 25. 2015.
37) Ibid.
38) Ibid.

39) Cook, Randall H. et. al, FIRRMA Is Coming: How to Get Ready, "Harvard Law School Fo-rum on Corporate
Governance and Financial Regulation; , pp. 1-5. June 28, 2018.
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40) White & Case, CFIUS Reforms Becomes Law: What FIRRMA Means for Industry, Aug. 13, 2018.
41) HR. 5515:John S. McCain National Defense Authorization Act for Fiscal Year 2019. Sec.1703l.

42) Ibid. Sec. 1703(a)(5), “Critical infrastructure means systems and assets, whether physical or virtual so vital to

the United States that the incapacity or destruction of such systems or as-sets would have debilitating impact
on national security; James Jackson, The Committee on Foreign Investment in the United States (CFIUS),

Congressional Research Service, August 12, 2016. www.crs.gov.

43) Ibid. Sec. 1703(a)(6), “Critical technologies” |l TH&F 2o A 2018 +Z %A% 7| A ¢HExport Control
Reform Act of 2018)°|A A3 Al (emergmg) 9 7] Z(foundational) 7]|&& X33l FE2EA|Hat

(Export Administration Regulations)ol] 2|3t 54| &

E3} I AQEA, A,

PEEEPE PR

AT BATH T FASES TPeckn 745 ol PUAT WBE 2ok ok

44) Ibid. Sec.1712.

45) Ibid. Sec. 1703(a)(4)(B).
46) Ibid. Sec. 1706(v)(IV).
47) Ibid. Sec. 1723(p)(3).
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48) Ibid. Section 1709.

49) Ibid. Section 1711.

50) Ibid. Section 1719(b).

51) Ibid. Sec. 1717a)i).

52) Ibid. Sec. 1715(2).

53) Ibid. Sec. 1702 (b)(1) & (2)
54) Ibid. Sec. 1702 (b)) & (5)
55) Ibid. Section 1702. (C)(1).
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58) Ibid.

59) Wang, J., Ralls Corp. v. CFIUS: A New Look at Foreign Direct Investment to the US, "Columbia Journal

of Transnational Law Bulletin; , Vol. 54, p. 34. 2016,

60) U.S. Congress, Committee on Government Operations, The Adequacy of the Federal Respons-es to Foreign
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63) Ibid.
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65) Auerbach, S., Cabinet to Weigh Sale of Chip Farm, The Washington Post, Mar. 12, 1987.

66) supra note 62. Sec.6.

67) John S. McCain National Defense Authorization Act for Fiscal Year 2019. supra note 43, Sec.4565(k)

68) Ibid. Sec. 1717(a)(ii).
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79) Complaint at pp. 55-71, Ralls Corporation v. Committee on Foreign Investment in the Unite States, 926 F.
Supp. 2d. 71; Administrative Defense Production Act of 1950 § 721(1).

80) Ibid. at p. 63.
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81) Order Regarding the Acquisition of Four U.S. Wind Farm Project Companies by Ralls Corporation at 1, Ex.

6 to Amended Complaint, Ralls Corporation v. Committee on Foreign Investment in the United States, 926

F. Supp.2d. 71.

82) Section 721 of the Defense Production Act of 1950 at 2.

83) Supra note 80, Complaint at pp.121-122.
84) Ibid. at p. 124, pp. 38, 66.

85) Ibid. at pp. 135-138.

86) & AL ..

take such action for such time as the President considers appropriate to suspend or prohibit

any covered transaction”, Defense Production Act of 1950 § 721(d)(1).
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87) Fifth Amendment to the U.S. Constitution, “No person shall be held to answer for a capital, or otherwise in-
famous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or
naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall any person

be subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in any
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without due proc-

ess of law; nor shall private property be taken for public use, without just compensation.”

88) Amended Complaint at pp. 147-48, Ralls Corporation v. Committee on Foreign Investment in the United

States, 926 F. Supp. 2d.
89) Ibid. at 161.
90) Ibid. at 163.

91) Defense Production Act, 50 U.S.C.A. Sec. 2170(e) (1950); 50 U.S.C.A. Sec. 4565(e) (2009)

92) supra note 62, Sec. 6(e).

29



O @msiE 2018-11

A Qb 24 A ™ & ol mis) AEskn 1Hee R 9]
43 MEA BARA OERY A5ol} B4 2T Fa4 ABRE F
|

3 Afgolebrlucks aelak A @ AWl tisl ofele} o] BEksHAL:

ol
=2
i

E DASHA & Aol A3 EAEA
A ALYl thato] ATk woketg) 7t AMHE AL CHA 012

a HAS Wk RELE ATA g 225 A 4xe) diael B
o) o) SRS
O]Q—IO] H)\E]':ﬂ— 7%1_;(]}%;}- Q/Hl/]:o}‘% 1:]. 1 —\;é:o‘]_}%q_ XH‘\‘_E_T‘:‘ “?“}d /\]‘Hél?‘7]'

Al
5o ZA5A geda D\lﬂ‘}iﬁ‘n%)

AE HedA e = 2 FAHES @ 25} UiEHe] AHL
EATRATL FRAAED W L g was axel ve Auy e
e AR £ “gH A4V Sx9e ane g Ay %8
RIS N oh, HTAA B g0 ge wae Ayl Auy 2
o AT WA E M= AR Ol 0 gyane g AR g8
@ H9EA 2Ade s1zEolol Yk .

o
go) H2H Aol o A AAE
AAFES FAY HolA
- N
Rallsie 14 99 Bo) ojs) g T 7 AES o
Ae ohjekn ASAUL EF Fa
o

A FAAAED.C. Circuit)ol] FA2ZS A
2ok

718k Faad oA Rallse] o2 A "

93) Ralls Corp. v. Comm. on Foreign Investment in the U.S., 987 F. Supp.2d 18, 18 (D.D.C, 2013).

94) Ibid. at 34.

95) Ralls Corp., v. Committee on Foreing Investment in the US. 758 F. 3d. 296 (D.C. Cir. 2014) at 309.
96) Ibid. at 311.

97) Ibid.
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98) Ibid. at 314.
99) Ibid. at 316.
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AR, A= Mathews V. Eldridge(1976)102)

100) Ibid. at 317. “A party to a covered transaction may request approval...either before or after transaction is

completed.” 2+ A3 Q)
& Es g0l Yt
101) Ralls Corp., 758b F. 3d. at 317.

ok WA A HAL Ao AFA B ALZ ) AAHET £ QEE Mgt

AL R W

102) Mathews v. Eldridge, 424 U.S. 319, 96 S. Ct. 893, 47 L. Ed. 2d 18, 1976 U.S. (U.S. Feb. 24, 1976).
Mathews AFA-S Zolel A8 RE F98 w1 9 U3 Eldidge’} RARSE 2 44 (Secretary of

Health Education and Welfare) 258 2dF
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104) Ibid.
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103) Supra note 96. at 318 (citing Mathews. v. Eldridge, 424 U.
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105) Fitzpatrick, C. M,. Where Ralls Went Wrong: CFIUS, The Courts, and the Balance of Libe-rty and Security,

"Cornell Law Review , Vol. 101, p. 1096 (2016).
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106) supra note 42. Sec. 1715(2).
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Z9 =TI S| o2l sgEraL
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V. WTO 74, <k 84 o TSk A
ghato] el A GATT AR1FE 7pito] z4le] Her
Q1 QFH o] 9] (essential security interests)2]

1. WTO = i+t BoE gate] dasitha Qshs A

WIO9 7% BAe AFEL F
& RAANE FEI] ks WTO
S BARPEY 7P 1RA 9
o=A HATYSY U3, LH%‘”H 4
AHE P Yok T AP

e GRE oJFE o o]HT 71—“&:
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rr

[}
9 &tthal IS 74-$-(which it considers

necessary for . . )EFL TFATOEZHN I

0

108) A1k, WTOMol el 4aa F4A Sl Be A7, B Folths WASe =8, 29
2012. 8.

109) 47, BUS| 37} 9k 2 913 A FA A FE 59 o] % @3l B g, FABA
ki 03%1 A6 Al1Z, 2018. 3. 159,

110) GATT Article XXI, Security Exceptions Nothing in this Agreement shall be construed

(a) to require any contracting party to furnish any information the disclosure of which it considers contrary

to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary for the protection
of its essential security interests

(1) relating to fissionable materials or the materials from which they are derived;

(i) relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods
and materials as is carried on directly or indirectly for the purpose of supplying a military establish-
ment;

(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations under
the United Nations Charter for the maintenance of international peace and security
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111) Peng, Shin-yi., Cybersecurity Threats and the WTO National Security Exceptions, 'Journal of International
Economic Law; , Vol. 18, p. 463. 2015.

112) o|A, FHATZA e} JFWTO R} 9o #e A=A 3 AL, "FAARAE 4+,
A 15A A3, 188-189T. 2017; Panel Report, US-Trade Measures Affecting Nicaragua, Report by the Panel
(L/6053), 13 October 1986, para. 4.6; =B, =7}tE (National Secwity)2 Q1%+ w5/ H e W39}
WTOTFH o) 5ol B3 A7, "Haggn JadT, , 25148 A4E, 54 663, 5319 2010. 11.

113) E8-%, Ibid. 5329

114) Peng, supra note 112, p. 463.

115) ©]1X|4, supra note 113, 196-7%; Mitsuo Matsushita, et. al. The World Trade Organization: Law, Practice
and Policy, Oxford University Press, pp. 596-597. 2006.
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116) 28], Y54, Bul&E o) F=7]¢ gio] EXLe 21819 AALE,
No. 32, A AAZ A AT, 2018. 8. 29. 7H.

117) GATT, Article XXIII.

(CARICOM) - Dominican Republic FTA <}
EC - Republic of South AfricaE & 4 3
th120) o]2jgt S 23 FOEHN

HE o2 3 FYAEA]= GATT A

b o] 7{1,} x%ul—g_z:;_l-
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T}, KORUS-FTA A232%& 437 <

(essential security)E TFASIHA “o] HA

of ofmF FAHE thgo2 454 of

259 AA ZA|, Vol. 18.

118) Canada - Isracl FTA (CIFTA) Article 10.2: National Security, 1.(b) (Nothing in this Agreement shall be
construed: (a) omitted, (b) to prevent either party from taking any actions necessary for the protection of its

essential SCCUI‘lty interests: . . . .

119) ©]A]<, supra note 113, 202

430. 2016.
120) ©1A%7, Ibid. 203

™.; Ji Yeong Yoo, Dukgeun Ahn, “Security Exceptions in the WTO System:

Bridge or Bottle-Neck for Trade and Security?,” "Journal of International Economic Law, , Vol. 19, p.

™H; CARICOM-Dominican Republic of Free Trade Agreement, Annex I: Agreement on

Trade in Goods, Art. VII; Agreement on Trade, Development and Cooperation between the European
Community and its Member States, of the one part, and the Republic of South Africa, of the part) Title I.

Article 27.

121) 1bid., CARICOM-Dominican Republic of Free Trade Agreement, “Such prohibitions or restrictions shall not,
however, constitute a means of arbitrary or unjustifiable discrimination where the same conditions prevail or

a disguised restriction on trade between the Parties.”

122) ©| A<, supra note 113, 2039; Ji Yeong Yoo, Dukgeun Ahn, supra note 113, pp. 418, 437.
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(2007. 5. 25). ARTICLE 23.2: ESSENTIAL SECURITY, Nothing in this Agreement shall be construed: (a)
to require a Party to furnish or allow access to any information the disclosure of which it determines to be

contrary to its essential security interests; or (b) to preclude a Party from applying measures that it considers

necessary for the fulfillment of its obligations with respect to the maintenance or restoration of international

peace or security or the protection of its own essential security interests.
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[ABSTRACT]

The Legal Analysis of the US Review System of Foreign
Investment For National Security Concerns

- Focusing on Ralls Case -

On August 13, 2018, the U.S. Government has a new review system of foreign investment
by amending the related law. The new law, so called FIRRMA(Foreign Investment Risk
Review Modemization Act), which amended previous FINSA(Foreign Investment and National
Security Act of 2007), strengthened the role and function of CFIUS (The Committee on
Foreign Investment in the United States). Above all, FIRRMA is known to cover practically all
the cases with respect to foreign investment which could have a critical impact on the national
security of the United States. In particular, rapidly increasing Chinese investment into the
United States for the last couple of years caused the U.S. government to pay special attention
to such investment. Ralls case was the first case where the US court adjudicated the claims
of foreign owned US company. In Ralls v. CFIUS, the Court of Appeals, D.C. Circuit,
determined that CFIUS and the US President have deprived of Ralls rights under Due Process
Clause under the US Constitution. The Court found that CFIUS and the US President have
violated the Fifth Amendment of the US Constitution, which can never be limited by any
decision of the Administration or the Congress, by not providing adequate evidence to the
Plaintiff for such decision. Ralls case was the first case in terms of not only determining that
the decisions of CFIUS and the President would be subject to judicial review, but also finding
that even a foreign investor would have a right under the Due Process of the U.S Constitution
if the foreign investor has legitimate rights under the relevant state laws. As a result of Ralls
case, newly amended FIRRMA adopted a new rule establishing an exclusive jurisdiction of DC
Circuit, Court of Appeals, in CFIUS cases. Further, necessary evidence in resolving a certain

CFIUS case can be produced only ex parte and in camera to the court.

A new US review system is generally considered not to be a violation of GATT Article XXI
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because such national security concerns would be subject to member countries’ discretion. On
the other hand, such national security considerations of each member country can be deleted or
limited by bilateral agreement. Korea has several laws regulating foreign investment into Korea,
which include the Law on the Promotion of Foreign Investment, the Law for Industrial
Technology Outflow Prevention, and the Law on Monopoly Regulation and Fair Trade, etc.
Considering recent trend with respect to the global foreign investment, Korea may need a new
review system of foreign investment in light of recent national security concerns. Among
others, establishing a new Committee on Foreign Investment Risk Review within the Korean

Government seems to be necessary.

Key words

Foreign Investment, National Security, CFIUS, FIRRMA, Critical technologies, Critical
infrastructure, Due Process, Judicial review. GATT Article XXI, Made in China 2025.
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4) “--While it may sometimes be uncertain whether a particular interference with business activities amounts to
an expropriation, the test is whether that interference is sufficiently restrictive to support a conclusion that the
property has been “taken” from the owner.--” (Pope & Talbot Inc. v. The Government of Canada, UNCITRAL,
Interim Award, June 26, 2000, para.102.)
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5) “..There is in fact no single tribunal on record that has steadfastly refused to find that - - at least in principle

- - such standard encompasses legitimate expectations...”
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tional-investment- law- a-paradigm-of-heraclitean-hidden-harmony/, note 14.
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8) Trevor ZEYL,"Chartering The Wrong Course: The doctrine of Legitimate Expectations in Investment Treaty

Law”, Alberta Law Review, p,3 (2011).
9) =& Rt ol

| (el: R v. North and East Devon Health Authority, ex parte Coughlan, 2001, QB

213)7F A3 Qe AL ofYA T F=+9] %, 1968'd Schmidt v. Secretary of State for Home Affairs 2

4 5o 47 FUAAS o|F £ olal HEALE HAH

ZEYL, op. cit.,, p.217.)

A2 FA= gttt (Cf. Trevor

10) Sgren Schonberg, Legitimate Expectations in Administrative Law (New York, Oxford University Press, 2000),

p237.

11) Martina Kunnecke, Tradition and Change in Administrative Law: An Anglo-German Comparison (Heidelberg,

Springer Verlag, 2006), p.125.
12) Cf. ICSID #7 art.54, (1).
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13) “.. This is possibly related to the fact that it provides a more supple way of providing a remedy appropriate

to the particular situation as compared to the more drastic determination and remedy inherent in concept of

regulatory expropriation...”

(International Thunderbird Gaming Corporation v. The United Mexican States,

UNCITRAL, Seperate opinion of Thomas Wailde, dec. 2005, para.37.)

14) “...This concept is not referred to in actual FET provisions. As such, it is an arbitral innovation...”(UNCTAD,

Fair and Equitable Treatment, UNCTAD -Series on Issues in International Investment Agreements II-,

UN.2012., p9.)
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15) “.. According to this Tribunal, the violation of a legitimate expectation should rather be protected by the fair

and equitable treatment standard.” (El Paso Energy International Company v. The Argentine Republic, ICSID

Case No. ARB/03/15, Award, 31/oct./2011, para.227.)

16) “.It offers a general point of departure in formulating an argument that the foreign investor has not been well

treated by reason of discriminatory or other unfair measures being taken against its interest. It is therefore a

concept that depends on the interpretation of specific facts for its content.--” (Peter Muchlinski, Multinational

enterprises and the law, 1995, p. 625.)
17) “..These acts,

...created expectations protected by established principles of international law...”

(Southern

Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No.ARB/84/3, Award, 20

May 1992, para. 83.)

18) Rudolf DOLZER & Christoph SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW,

p.135, (2008).
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20) Martins Paparinskis, The International Minimum Standard and Fair and Equitable Treatment (Oxford Univ.

Press, pp.255-6, (2013).

21) Roland Kl4ger, Fair and Equitable Treatment in International Investment Law (Cambridge Univ. Press, p.278,

(2011).
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22) “.. In the absence of such agreement, the Tribunal shall apply the law of the Contracting State party to the
dispute (including its rules on the conflict of laws) and such rules of international law as may be
applicable...” (ICSID convention, art.42 (1).)

23) “.. Failing such designation by the parties, the arbitral tribunal shall apply the law determined by the conflict
of laws rules which it considers applicable. (UNCITRAL Arbitration Rules (GENERAL ASSEMBLY
RESOLUTION 31/98), art.33 (1).)

24) “.The obligations of the host State towards foreign investors derive from the terms of the applicable invest-
ment treaty and not from any set of expectations investors may have or claim to have..”(MTD Equity Sdn.
Bhd. and MTD Chile S.A. v. Republic of Chile, ICSID Case No. ARB/01/7, Decision on Annulment, March
21 2007, para.67.)
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25) Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB (AF)/97/1, Award, (Aug. 25,

2000). 5 HA A
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28) Tecmed v. Mexico, ICSID Case No. ARB (AF)/00/2, Award, para. 154, (May 29, 2003).

29) 20034 <Saluka #>04 FA71e] 7]djo] o] BE7} FET 71%<] “A|ul%d 84 (dominent element) 2}
3 3} 3, (Saluka Investments BV v. The Czech Republic, UNCITRAL-PCA, Partial Award, 17 March
2006, para. 302.) 20053 Eureko v Poland g A= Temed FAS ItE A< L3+ M (Eureko
B.V. v. Republic of Poland, Partial Award, 19 August 2005. para.235.) 2006’3 <Thunderbird AA>oA &
=AE HAAR oF AF A&8HE ADH sigeloled g HoJE AP, (International
Thunderbird Gaming Corporation v. Mexico, NAFTA/UNCITRAL, Award, 26 January 2006, paras. 147-48.)
2009'd <EDF AF> $Ao X FExrlel 7ldlo]| o] H&r} FET 7]1%29] ‘F238 7424 5 dlit(one
of the major components)’ Y-S <13 (EDF (Services) Limited v. Romania, ICSID Case No.
ARBJ05/13, Award, 8 October 2009, para. 216.) L2 TjFE2] ¢ o] o]F 9 ZAHAL o] =
AE AAR I A4 "YU 7IES o9 & AQAdR FE A Fehe AAoIAT (Michele
Potesta, Legitimate expectations in investment treaty law: Understanding the roots and the limits of a con-

troversial concept, Society of International Economic Law (SIEL), 3rd Biennial Global Conference, https://pa-
pers.ssr.com/sol3/papers.cfm?abstract_ id=2102771, p.15.)

30) Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2,

Award, May 29, 2003.

31) “27. 1 find, indeed, that the development of the doctrine of legitimate expectations is the result of the inter-

action of the claims of investors and their acceptance by arbitral tribunals, buttressed by the presumed moral
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authority of the decided cases...” (AWG Group v. Argentina, UNCITRAL, Award, 30 Jul. 2010, Judge

Nikken’s Separate Opinion, para.27.)

32) “153. The Arbitral Tribunal finds that the commitment of fair and equitable treatment included in Article 4(1)
of the Agreement is an expression and part of the bona fide principle recognized in international law,--.”

(Ibid., para.153.)

33) “.It is understood that the fair and equitable treatment principle included in international agreements for the

protection of foreign investments expresses...‘the international law requirements of due process, economic

rights, obligations of good faith and natural justice’.

Oxford, 5th. Edition (1989), p. 19.)

(I. Brownlie, Principles of Public International Law,

34) “134. Article 1105 of the NAFTA requires the Parties to treat investors of another Party in accordance with
international law, including fair and equitable treatment. Article 1105 imports into the NAFTA the interna-

tional law requirements of due process, economic rights, obligations of good faith and natural justice.” (S.D.
Myers, Inc.v. Government of Canada, partial award of November 13, 2000, para.134.)

35) Tecmed 4, para.154.
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37) Cf. UNCTAD, FAIR AND EQUITABLE TREATMENT, UNCTAD Series on Issues in International

Investment Agreements II, U.N.,2012,
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38) Ibid.
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41) “.First, some tribunals consider that the inclusion of the FET in the vast web of investment treaties has trans-
formed the standard itself into customary international law...”, (Stephan Schill. International Investment Law
and Comparative Public Law. Oxford University Press. 2010. p.153)

I8y FET7F sAl s ol e = AYS STt &l 4971 obyebd, ©<=3] FET 145
Z3 BAPA 0] B Folghes o] fHeZ gl HiAte 4L £A7 v FAEA S A
A AAS ke ACEA 5 dAAA kg frARE 1ol BTk striets ' Qla AuA
Ho] wtEojAThal B o] wj&olt},

& ol =¢o] = Aed sAuEH A4 2 1 &l #3 45U AV A2 A
=, ol& AHd Y] EAI7F okt e AR ©E ol WA Aol 93 sjdE AR Holr|x
sty SABA S ostd, o] & WA EAYT FAC AMd EAE Ba, O W&l tisf thEol e
A RS FAsE ZAAIA dFAYE Fosta ol F98 a7t ATk (CE. Glamis Gold,
Ltd. v. The United States of America, UNCITRAL, Award, June 8, 2009, paras. 20, 601, 603.)

64

e F{U

of

of



SHERSAL Exple] Helst 7|jolele| 8% - FET 7&ie| &

27ty ofF R O HE JIF0i| Chotod -

o Alo] 7 2kl FET 9| F-5 L=2A A%
FHol st s qxgde &

, olEg AgelEe 4 He
dzo] o] A Az
ATt4)

I
4

SAS
o
)
e

23
i
rir
L
]
fz
o

&

2) doldt A= Yz o] Hg

Fsd ol

FET 749 0|3 435} o8 Sej%
ol ol EAT F Yge B

E
o
=
o2l
o
P
lo,

we] ko] A
88 277} JEA oo geAe 2

%
~
mL g2
rlr
PO
(o
fr
‘
L
»
)
[
o
Ho
rlr

4, FET o] 2)=<lol tigk <A
WSl FH2T ST EMSTY O B
o), T3] Al wel(according
to International Law)’ FETE R A3l
TR B, 5 FAH SHolle Y

42) ZAHd wel FETS BRASIEE ot 74
Aol olygt FABFHEY =AY HAaUS
o] opd Aleojgalel dHo] x3tE £ gl A

A TR FA5E A9E At

7IEMST) & 2k
ojEE Ao oo A= 7]thoele] £ o

N

Ak F o] FAs] 2dE S S Aol
T} TECMED ARA4e] ¥ Ql-9A| =7t
FAFAEGFe] FET 11782 o8 @ &
ol sl gerted)

I o, IF9del o SAdEHY
o] MST 79| EAE F4sts dd<d
dith7}, FETE 788l 2olA =AW

)
]
N
CANS. 22

et d5rhA wjAgk 3¢
‘jd-"/l dukd o]l 7HdE A= <
Atk kstd FETZ7F Al
@Q—E 71%0] ofHEes oEEs 8
EZAA FET o

o

22

o
o il |0

e

o

£ 4 §7§ 2Hd, 21 gl A=8] F
F2olojA o] o] A A o] FUAE

TAH WE& el sloje v
7ol asE 5 AT, A& &
date e Sdle aledd dFoig
Hed8 =4 5o el dwrdo] £
 7FsAo] 2 A2 Holr] o]tk
= FET 2he 7182 W=D A
olgh FAZE o] B9 FAWE Uk FAY ol

Zlolghal JhH, olell= 5

43) B 29 A-HYA I FAFAFA L A4=x 1804 T o] FET o ti3] o3 2ol #3859
AR} : “Each Contracting Party will guarantee in its territory fair and equitable treatment, according to

International Law, for the investments made by investors of the other Contracting Party.”

44) “This understanding was further confirmed in 1984 when the OECD Committee on International Investment

and Multinational Enterprises reported”, “..according to all Member countries which have commented on this

point, fair and equitable treatment introduced a substantive legal standard referring to general principles of in-
ternational law even if this is not explicitly stated.” (UNCTAD, op. cit., note 37, p.21.)
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EHR] 7]Eo] MRS dF] 5& X o] FAHo|1 BEEt ol WET| 3}
k= W] dnkdFe] 2 ¢ o= A 7] SsiA W] dhkdFe] FdE < 9l
ojttan £ AY A=l e OE =d ofok do= vtk &4, FETE =4
=0 ol 3t A thed 2AE AR B5HAAS] MST 7|20 w3t = o=
O @x2t= I 2A7F Aojdde] 2 Eu EAHE IAEEHY el A
of §kgk FolgkEA delggol o 2 A" Aol oy} Aol whel ME
olghd ol FWT AV obd g e e AolZta oy, wstE 8ol Al
Ao)7] wEoltt o4 dFe] xgE F& e Ao

T8k FET 71558 A135Hd2] MST

l

45) ol= FET7} 5A|#5HEe] A4t971EMmsDY sl itk F438H e Fa3 o fF F st
°o]71% s}t

46) fair S} equitable ©|% ol 1 oJr|4 TA FRYAE Qor], ® F F4) 49 @i PRy
9% Qe Aoz Helt

47) FETE #4304 olo W82 nek B33l 57 3] 2 AA8 2 371508 AFshs F4Y
AT AT T4 =, o] Ao F5HoR AFEe tEZQ] 222 Prohibition of de-
nial of justice’, ‘Prohibition of arbitrary, unreasonable or discriminatory measures’s& 7 &3}1 $1OH
(UNCTAD, op. cit., note 37, p.29.), OECD =1 o|v}t A& st o] & wj = FETY| 713 7|E 2 2A
A o) A (good faith)y¥ &, AW AXHdue process) L HIZE (non-discrimination) ¥ & TS A2 1
T}.(OECD, Fair and Equitable Treatment Standard in International Investment Law, Working Papers on
International Investment, No. 2004/3 (2004), pp.25-39 ; C. Schreuer, Fair and Equitable Treatment in Arbitral
Practice, Journal of World Investment & Trade (June 2005), pp.373-385.)

48) M.N. Shaw, International Law (6th ed., Cambridge Univ. Press, 2008), p.98; Ioana Tudor, The Fair and
Equitable Treatment Standard in International Foreign Investment Law, (Oxford Univ. Press, 2008), p.94.

49) Pope & Talbot AP & 28-S FABFHY Hotgol sidsts 202 EHAMT o9 Y &9
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Z o] AL REE= d3e Zt= A (Most Favored Nation treatment) =3 ] ¥
oW, FETS] &4 o]} Zofol A= &2 7FsAol gl AXE Zavt 9l
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© Qolghy, EmAons 1 ojm ge oo @ /FedS IS Aolne, o

2= FETS] #89] 750 WMo Awre
o] BAT 4 YA "ka & Holn, of

=

& Falo] FET 71%0] FAZMIA fele
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So Sgolele] non mmme = O HE el QuaRel Hgrhsol

50

51

)

~

HAE HelA He el 13E F Je 2AE dAsA o stk YA-S F3HH 2 H(Pope &
Talbot AF71, Award in respect of damages of 31 may 2002, para.58-66.), &3 19l -2 Mondev I o
A= FET 9 AAEHA W& 19269 9] Neer ARG A o] TAH Zolghs vt S 48 A
533, FAHEHEY HAg9-9 &2 JRHRA wsle] shsAdo] JIAEE AYS AFSAT
(Mondev International Ltd. v. United States of America, ICSID Case No. ARB(AF)/99/2, Award, October 11,
2002, para.119-123.)

“.. in determining the standard of treatment set by Article 1105 of NAFTA, the Tribunal has taken into ac-
count the evolution of international customary law as a result inter alia of the conclusion of numerous BITs
providing for fair and equitable treatment..” (Chemtura Corporation v. Government of Canada, UNCITRAL,
Award, 2 August 2010, para.236.)

Bayindir A1 (Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case
No. ARB/03/29, Award, 27 August 2009, para. 153-160.), Rumeli Telekom A}Zd(Rumeli Telekom v.
Kazakhstan, ICSID Case No. ARB/05/16, Award, 29 July 2008, para. 575.) & ATA Construction AF71(ATA
Construction v. Jordan, ICSID Case No. ARB/08/2, Award, 18 May 2010, para.125.) 52 A%< 35 &
A<l FET Aol Aol = £33 MEN 282 53 o2 FA4| FET 782 =98 + U+
S NG B AT Boprt FAANA S MEN o H&H|A| Eofr} ofjojof gttt (ADF
Group Inc. v. USA, ICSID Case No. ARB (AF)/00/1, Award, 2 October 2006, paras. 197 - -198.)
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MEN 238+S 983171 &ukslx] ke 2 tjo]¢] o] B&7} FET A< 7474 a4
= gle B ope, o) AR Ay,  F SO FEASE ol Euse A
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@ A9 Zo] MIN 22 Qg ga O JIHCIN BEZ VSR AR,
= olo] Holy] wiolty 1} mep = © Aol el dnkaA e shtE A FET
Aol MIN F4E B FET 79 1 EE hedel Fele A9E d
52 A2 HAA HAL 2 FAYHS A9 kel BADE 255 R IA FET #EAANE
A o A%k AT, olele ASoE Bhashel 1A YAAA FET TS TSIk, MN 29
& B4 FET 740l =98 & Agol $o/8 "ot ok
53) 1|2 FTACNA1S & A SRS BH, dd ‘FH4AH-$ 7]&(Minimum Standard of Treatment)’ ©]
AR Sl A G At FAUL) BRI FAol thak 098 IS, ool FET
o] EFER T AR UE, Ity el o9 &< 13 sb] fst, AR 2 =]l
oe AR ) Hatel o8 ekt Aoln, 1 o142 olrlshs AR ok ¥ohHel A2
& 93 I8 BEE s ol 8 49 USRI, 2012 € ol el Yy
ANMz= 5zolA el o=elel] gt SAlAGHAY HLt971=MSTy ol & 251919 A4 A

‘;-‘ 1%“’ Bodte RE IAdRSEY 93$
54) Cf. Pope & Talbot AR

Jopekal WISk Sl
A, Award in respect of damages of 31 may 2002, para.6l.

55) UNCTAD, FAIR AND EQUITABLE TREATMENT, UNCTAD Series on Issues in International Investment

Agreements II, U.N.,2012, p.20.
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56) The Concise Oxford Dictionary of Current English (5th ed.), MTD Equity v. Republic of Chile, ICSID Case

No. ARB/01/7, Award, May 25, 2004, para. 113.

57) S.D. Myers, Inc.v, Government of Canada, UNCITRAL, Partial Award, November 13, 2000,, para. 263.

58) “..The Tribunal considers that the notion of “legitimate expectations” is an objective concept, that it is the re-

sult of a balancing of interests and rights, and that it varies according to the context...”

(El Paso Energy

International Company v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011, para. 356.)

59) “The purpose of the Convention is to promote private foreign investment by improving the investment climate

for investors and States alike. The drafters have taken great care to make it a balanced instrument serving the
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interests of the host States as well as investors.” (Aron Broches, “The Convention on the Settlement of
Investment Disputes between States and Nationals of Other States”, 136 Collected Courses, Hague Academy
of International Law, (1972-II), p. 335, p.348.)

60) “.. The fair and equitable standard consists mainly of an obligation of the host State’s part to desist from a
certain course of action. By contrast, by promising full protection and security the host assumes an obligation
to actively create a framework that grants security...” (C. Schreuer, ‘Fair and Equitable Treatment(FET):
Interactions with other Standards’, Transnational Disputes Management. Volume 4, issue #0535, September
2007.)

61) Saluka Investments BV v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, para.299-302;
Temed A&, para.154.

62) Occidental Exploration and Production Company(OEPC) v. Ecuador, 1 July 2004, para. 183.

63) “The standard of ‘fair and equitable treatment’ is therefore closely tied to the notion of legitimate expect-
ations which is the dominant element of that standard.” (Saluka 7 ,op.cit., note 57, para. 302.)

64) “:-- the lack of transparency with which this loan transaction was conducted is incompatible with Spain’s
commitment to ensure the investor a fair and equitable treatment in accordance with Article 4(1) of the [--]
treaty [between Argentina and Spain]-:*” (Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case
No. ARB/97/7, Award, 13 November 2000, para. 83.

65) “---Therefore, a matter as important as the seizure and auctioning of a ship of the Claimant should have been
notified by a direct communication for which the law No. 308 provided under the 1st paragraph of Art. 7
-++”, (Middle East Cement Shipping and Handling Co. S.A. v. Egypt, ICSID Case No. ARB/99/6, Award 12
April 2002, para. 143.)
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66) AWG Group v. Argentina, UNCITRAL, Award, 30 Jul. 2010, Judge Nikken’s Separate Opinion, para. 3. L
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67) Cf. Rumeli Telekom A.S. & Telsim Mobil Twlekomikasyon Hitzmetleri A.S., V. Republic of Kazakhstan,
ICSID Case No. ARB/05/16, Award, July 29, 2008, para. 610.

68) HolE TARARAL T FAYAL] DAL FAAL] A T glon, M T4
YHo] ALEA =)

69) 20113 El Paso HA L FET 74 S 53 71dolde] RE7} FATH ] A=2< 7E(overwhelming
trend)’] ASE 3} H T (Bl Paso Energy International Company v. Argentina, ICSID Case No.
ARB/03/15, Award, 31 October 2011, para. 348.)
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70) CMS Gas Transmission Co. v. Argentina, ICSID Case No. ARB/01/8, Decision on Annulment, 25 Sep. 2007,

para. 89.

71) MTD Equity Sdn Bhd & MTD Chile S.A. v. Chile, ICSID No. ARB/01/7, Decision on Annulment, 16 Feb.

2007, paras 67 - 69.
72) 789 FA Aol

25el x

72

A= 944

slol Z1ddelels] Aol BARAY, 2 JABE AL sl ol
g 0 BEHE 0|k, FET 749 A5 A /held ¢ Wkt 2Ae

Aol H ol At mg

F 9o § FYol A5HoE Hgd 5 A = Aok



SHITASIIY TR Hest 7icjolof o] % -FET 74

of Mgk ol o 1 XS I chsfol-

Aot ol A FAE
A E FHCE FAZ FE 2

2 gas} gk e olgd 24
A 9 Al B2 44E WL

Ao A= e glov], M 1
BEYYE %—i@}zz} e A= U8
% 9g ot T oF U WA
AREA A AN =AT JFH F
Ao Yapol AL 2T FE Yo
B2, 593 Y3 FUY Fue
9% WE T/t B SE Aot

g A Rolofok s, YA, e
& 7|7} £Aeh RaelA gholof T 2
ot} olH @ Ytd 4 WA sl
AAR FAFABANNE FAHOR
oA HYHYEAE AdRIA Sk

7k 7ol &

A7}e] 711‘410194% FAE)= g=e] o
Zolgh= Aol sl HHste Ao
o} olgdt MyPA= EY= G1Y ©
Wk O AREA o]t Ao)ANE 1
o] Fefell we} (1) Al EAS= 7
k2 LA AEA G SASE AT
2 7o & F ATk

() BAF=He] ‘Al %K(contract) o] 7

o]—l_. OT

THA R Aoke HET 44 wzel
Ak ZIthole}el 7H =

WA, Zlvelele] sl Ak el

73) ©.legitimate expectations by definition require a promise of the administration on which the Claimants rely

to assert a right that needs to be observed...’
January 2007, para. 241.)

’(PSEG v. Turkey, ICSID Case No. ARB/02/5, Award, 19
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74) “.the existence of legitimate expectations and the existence of contractual rights are two separate issues.-”,
(Gustav F W Hamester GmbH & Co KG v. Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2008, para.
335)

75) MID v. Chile A19] A9, EANE A%E AAsA s EFata Fao] Ads7HE WA &2
Abadel i3] FETS $NFe2 AA A T(MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID
Case. No. ARB/01/7, Award, 25 May 2004, para.160-167.)

76) “.. Finally, in the situation where the host-State made no assurance or representation, the circumstances sur-
rounding the conclusion of the agreement are decisive to determine if the expectation of the investor was
legitimate...” (Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8, Award, 11 September
2007, para. 331.)

77) B2 Aokt QA SAEATL §A AusE A Jdelolo] EAR 9 Aotk

78) It is evident that not every hope amounts to an expectation under international law. The expectation a party
to an agreement may have of the regular fulfilment of the obligation by the other party is not necessarily an
expectation protected by international law. In other words, contracts involve intrinsic expectations from each
party that do not amount to expectations as understood in international law. Indeed, the party whose con-

tractual expectations are frustrated should, under specific conditions, seek redress before a national tribunal.
(Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8, Award, 11 September 2007, para. 344.)
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80) ‘%ﬂ_ 16’ ’& 7(4.9_ ]—7] -r]oﬂ}\'] AR

A SMN T =32 d&

@) BAe] Qua o AHEA unilateral

representation)’ ol 78 73

Zltjole]o] 71 EAE = A= FAF
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olth. Alefol|l ZASH= 7ol 1 &
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Zboll o3k el 5 A Z QA AR o
olo] 97 EAET By I 3o &
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g &3 gvar & 5 Aok ¥ A4 F

AEAPY Ftfolofo] BARE thri

AAIRE,

o

540 AT Bt

Alo] FAH (puissance publique)®] FALo &g

Al F39 5

21t} (Consortium R.F.C.C. v. Kingdom of Morocco, ICSID Case No. ARB/00/6, Award, 22 December
2003, para. 51; Impregilo S.p.A. v. Pakistan, ICSID Case No. ARB/03/3, Decision on Jurisdiction, 22 April
2005, para. 260; Duke Energy Electroquil Partners and Electroquil SA v. Ecuador, ICSID Case No.
ARB/04/19, Award, 12 August 2008, paras. 342-343; Toto Construzioni Generali S.p.A. v. Lebanon, ICSID
Case No. ARB/07/12, Award, 7 June 2012, paras. 161-162; Rudolf Dolzer & Christoph Schreuer, Principles

of International Invetment Law (2008), p.142.)

81) 745-o wehA ‘outright and unjustified repudiation’& £ 73} 1} (Waste Management, Inc. v. Mexico,
ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004, para. 115.) ‘substantial breach’E 273l 7%
(Parkerings-Compagniet AS v. Lithuania, ICSID Case No. ARB/05/8, Award, 11 September 2007, para. 316.)

= A

82) “..In applying [the fair and equitable treatment] standard it is relevant that the treatment is in breach of repre-

sentations made by the host State which were reasonably relied on by the claimant...”,

(Waste Management,

Inc. v. Mexico, ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004, para. 98; EDF (Services) Limited v.
Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009, para. 216.); Sempra Energy International v.
Argentina, ICSID Case No. ARB/02/16, Award, 28 September 2007, para. 298.
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83) £3] 1974 ICT 2] <Nuclear Tests>AF (Nuclear Tests cases (Australia v. France), Judgment of 20
December 1974, ICJ Reports 1974, p. 253.)°1A4 M2 &= o] A4 H 1} U= Unilateral declaration 9] +=

s A&t

84) El Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011,

para. 392.

85) =AM 53 2 (unikateral acts)e] WA T4 o]

189 stHe s, I FEE ZA dsiAE

ot AR B AUtk F 1 FEYY ZAE FES B e AR 9 Alntent)oll $iTHAL
e Qo] dert otd, 187 B9i7F fddh A3Ake] 7] o] 9 (expectation) o]l AThE Aol
Al ZHAI I QLo A, <= AW 91 9 3] (International Law Commission:ILC)>SI A &= 1 a5 2=t A5
gt ’$3elt}. (Cf. International Law Commission, Summary Record of the 2818th meeting, 16 July 2004,

U.N. Doc. A/CN.4/SR.2818, paras. 1-4)
86) IilF El Paso Award, p,376 . 53] FET

28& I/ sk Adeels " st

87) “..The Tribunal considers that this provision of the Agreement, in light of the good faith principle established

by international law, requires the Contracting Parties to provide to international investments treatment that

does not affect the basic expectations that were taken into account by the foreign investor to make the
investment...”, (TECMED ICISD Case No. ARB(AF)/00/2, Final Award, 29 May 2003, para. 154.)
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encouragement policy)’2 T-#|/d 0] A=

88) ’..The Tribunal finds that the Claimant’’s reasonable expectations to be entitled to protection under the
Treaty need not be based on an explicit assurance from the Czech Government..”” (Saluka Investments BV
v. The Czech Republic, UNCITRAL-PCA, Partial Award, 17 March 2006, para. 329.); Grand River
Enterprises Six Nations Ltd et al. v. USA, NAFTA/UNCITRAL, Award, 12 January 2011, paras. 140-141.

89) International Thunderbird Gaming Corporation v. Mexico, NAFTA/UNCITRAL, Award, 26 January 2006,
Separate Opinion Thomas Wailde, para. 32.

90) El Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011,
para. 392. LY 2 AE fFAstaAl A A FATFEOA ST d-E ZHeHAlE S =AoR F9
S & A9 a8 gL s AYE Aok s FAE YA Yh(W. Michael Reisman &
Mahnoush H. Arsanjani, The Question of Unilateral Governmental Statements as Applicable Law in
Investment Disputes, in Volkerrecht als Wertordnung - -Common Values in International Law, Festschrift fiir
: Essays in honour of Christian Tomuschat. (P.M. Dupuy et al. eds., 2006), p. 409, 422.)

91) “.a declaration made by the President of the Republic clearly must be viewed by everyone as a political
statement, and this Tribunal is aware, as is every individual, of the limited confidence that can be given to
such political statements in all countries of the world...” (El Paso Energy International Company v. Argentina,
ICSID Case No. ARB/03/15, Award, 31 October 2011, para. 395.)

92) ADF Group v. USA, ICSID Case No. ARB(AF)/00/1, Award, 9 January 2003, para. 189.

93) “.But if it refers to expectations with regard to general statements or general foreign investment promotion
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policy, there is no basis in the BITs or in general international law to consider them as a source of legally
enforceable obligations. (AWG Group v. Argentina, UNCITRAL, Award, 30 Jul. 2010, Judge Nikken’s

Separate Opinion, para. 26.)
94) PSEG ¥4, para. 243.

95) Frontier Petroleum Services Ltd v. Czech Republic, UNCITRAL/PCA, Final Award, 12 November 2010, para. 468.
96) White Industries Australia Limited v. India, UNCITRAL, Final Award, 30 November 2011, paras. 5.2.6.,

10.3.17.

97) Metalclad Corp. v. Mexico, ICSID Case No. ARB(AF)/97/1, Award, 30 August 2000, para. 89.

98) 13} 7FA A A A(tax regime)d] 4%, YHALS FAAR ©HF 7HAAA AAV 1AZHY AS &
T 4+ $l3(Cf. EnCana Corporation v. Ecuador, UNCITRAL/LCIA Case No. UN 3481, Award, 3
February 2006) @A 11 7FAAAZ £449] &elAQ ol&& FAE F §& AEE HAHE 44
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A2 & Yokl B} (Total S.A. v. Argentina, ICSID Case No. ARBJ04/01, Decision on Liability, 27

December 2010, para. 333.)

99) “..considering moreover that political statements have the least legal value, regrettably but notoriously so...”
(Continental Casualty Company v. Argentina, ICSID Case No. ARB/03/9, Award, 5 September 2008, para. 261.)

100) MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case. No. ARB/01/7, Award, 25 May 2004,
para.158; Michele Potesta, ‘Legitimate expectations in investment treaty law: Understanding the roots and the
limits of a controversial concept’, 28 ICSID Review (2013), p.110.

101) El Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011,

para. 377.

102) “..the question whether those standards have been violated has to be considered in the light of the circum-
stances of each case...” (Noble Ventures A7l ¥+, para. 181; “.the standard is to some extent a flexible
one which must be adapted to the circumstances of each case...” (Waste Management II AF1 ZA&, para. 99.)
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103) “..In applying this standard it is relevant that the treatment is in breach of representations made by the host
State which were reasonably relied on by the claimant.” (Waste Management, Inc. v. The United Mexican
States, ICSID Case No. ARB(AF)/00/3), Award, 30 April 2004, para. 98. )

104) Chemtura Corporation v. Canada, NAFTA/UNCITRAL, Award, 2 August 2010, para. 179.
105) WA A Ee] Wijoleks ANS ST JOHA, A B HZo] i AoALAE BT
A A o2k AYolgte FRE AFEt I s{7tE 2 Aetd, AR drbt 4" A
Sk st Zlgie]Ye] HaEodtta B 4 gltfal E94th (International Thunderbird Gaming
Corporation v. Mexico, NAFTA/UNCITRAL, Award, 26 January 2006, paras. 164, 166.)

106) Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, ICSID Case No. ARB/04/19,
Award, July 21, 2008, para.340, 347.

107) “..There can be no legitimate expectation for anyone that the legal framework will remain unchanged in the
face of an extremely severe economic crisis...”(El Paso Energy International Company v. Argentina, ICSID
Case No. ARB/03/15, Award, 31 October 2011, para. 274.)

108) “.The Claimant was attracted to the Ukraine because of the possibility of earning a rate of return on its
capital in significant excess to the other investment opportunities in more_developed economies. The
Claimant thus invested in the Ukraine on notice of both the prospects and the potential pitfalls...”
(Generation Ukraine Inc. v. Ukraine, ICSID case No. ARB/00/9, Award, 16 September 2003, para. 20.37.)

109) oHg A Aol that Aol Tt A AT Ao AL o) F AR AHe GRS F 9=
Aol oyt AHolM Lo] ddE dEFl ZIte] 7|27t 2 ¢ jle AeZ BT (Saluka
Investments B.V. v. The Czech Republic, Partial Award, 17 March 2006, para.351.)

80



IHIFAESAIY TR st 7icjolofel BF -FET 782l &

27ty ofF R O HE JIF0i| Chotod -

B ol A ke ofof G,
1o 19 ),

AN
=
r o)
12
ro
r o)
jutod
=2
X
O>"

&
o)
ot
N,
=
il
N
N
N
rlr
P
s
o
ofl
_o‘g
kl
[
g

3o o

xo ol

rlr

Zlo|th110) T2 FAR] TR
g} st EtE ole AHR FooNF
T35t &l A0 FA7Hreasonable
businessman’) 8] F=F=o]ojof gt} o]} #
dato] Ul fnke g=o ZA9
M= AEed ZH7E AHTE 5 SU=

A 57 EAE 5
3l

PR )
o

i

=

WA, el S Flgjelele] £l
B9, I ALIAE ARG
) 2] olelz} AFnEe oo
S AgEE DA, FA 22 o

y sﬂ%kaoq of i o]l g

oltt 13U =4

A

off & rtr
oL

1o

M o 1o
o>”
fols

o
4%

)

FAEA AdoAe suEde] A
HAgolejo] FA7ke] At ZltjolfR
O A = gleug o3 A d
old 4= itk ol FAAEFH LY Ha
712 MSTy 7t &A=& FETS 7%
A qYd¢ 7ehits 55 &

= 7Hol7| = stk

rr

s

i ‘:}%, Z|tholoo] B ofRe= B2}

T F9(due diligence) 2] F7} A=
—Zroiﬁ% Al wet el Axrt
T Atk & A2 FAEe A

Aol dAE

N
L
32

o oo
W ot
ok
b
1
o
ol
%
>

+

EURR A L)
ol —_ ol
- — -
)
o = 2

+
ok
N
= o °F
N oﬂ', (o}
e o
go Bl
O, L i}
; ki
© Q

Mot
&
TR
BN o
A fo
T
2
Ho
I,
A,
N
N
il
N
o)
H

Ay BA5 AP A
2t stdets, B W Ak &
g =7t #d He .%A}G“Eiﬂ‘r%_, 1
g 227k ANFH7) offite Ae & 7
AN Fgolgtd, 13 x=A 7|

o

110) “..This allocation of the risk of ambiguity requires that the investor did and could reasonably have con-

fidence in the assurance, not as an ultra-perfect lawyer equipped with a hindsight vision facility, but as a

reasonable businessman in the position of the investor would do in the particular circumstances...”
(International Thunderbird Gaming Corporation v. The United Mexican States, UNCITRAL, Thomas Wilde

9] separate opinion, December 2005, para.47.)

111) Elizabeth Snodgrass, ‘Protecting Investors’ Legitimate Expectations -- Recognizing and Delimiting a
General Principle, 21 ICSID REV. - FOREIGN INV. L. 1, (2006), p.40.
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112) Metalpar S.A. and Buen Aire S.A. v. Argentina, ICSID Case ARB/03/05, Award, 6 June 2008, para. 187.
113) MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID Case. No. ARB/01/7, Award, 25 May 2004,

paras. 168-178, 242-246.

114) “.A determination that these acts are null and void under municipal law would not resolve the ultimate

question of liability for damages suffered by the victim who relied on the acts. If the municipal law does

not provide a remedy, the denial of any remedy whatsoever cannot be the final answer...”

(Southern Pacific

Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, Award, 20 May

1992, para. 83.)
115) Thunderbird A&, op. cit., note 97.

116) “..For the sake of completeness, the Tribunal adds that a breach of fair and equitable treatment requires con-

duct in the exercise of sovereign powers...”
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(arbitrariness)

PRl

VR DERIES

g3 ZIthol tig
g 7IdE 475;]/\]7] g9
M0 2 HAHT o Aok
53] =4 AHdolME Sl A= 2
g TR A0l EAEA o
2 9= et A= s
Batiide] E 7beidel HS =& Al A
Aot T2yt azlo] FAFAFA LY
FET 714< 538 R3s+= 454, 7]
olejol thgt ainte g Hod <+ gl
a1, 183 s 7F B33 (inequitable)

Republic of Pakistan, ICSID Case No. ARB/03/29, Award, August 27, 2009, para. 377.)

117) S. Fietta, ‘The Legitimate Expectations Principle under Article 1105 NAFTA: International Thunderbird
Gaming Corporation v. Mexico’, 7 J. World Invest.&Trade p. 430 (2006); Roman Picherack, ‘The
Expanding Scope of the Fair and Equitable Treatment Standard: Have Recent Tribunals Gone Too Far?’, 9

J. World Invest.&Trade p. 276 (No. 4, 2008).

118) LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc .v. Argentine Republic, ICSID
Case No. ARB/02/1, Decision on Liability, 3 October 2006 para.129; Mondev, para. 116 October 11, 2002;
Occidental, para. 63; Tecmed, para. 153; Waste Management, para. 93.

119) Tecmed

Ltd v United States of America AP TR =X&

7, para.153. ©]H 3 A2 A& 93 200219 NAFTA 74 F

EZ 8221 Mondev International
A43ka 9ldh, (ICSID Arbitration no.

ARB(AF)/99/2, October 11, 2002, para. 116.); El Paso, para. 357 ©]3}.

120) Tecmed B4 &
p-135, p. 133 .

, para.193; Philips Petroleum Co. Iran v Iran, 21 Iran-U.S. Claims Tribunal Reports (1989-1),
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AU A}2) A (arbitrary) 0] 2= FET 9]
870] F7hH o2 AAF ook FTHE
of Folgd Bart dth = o] A4l 7]
tjolele] Haflehs A shuhe] Apaizy
2 HAFEHE ZoloA o7jdt d=9
Ao Al Ao ok et axd0]
=3 wojoF B]Z4 FET 7402 9wt

o] AYT £ 9l7] wjEolt} o]& <l
o] 792 7|gjele HaH FHZ

e 2AM Hoe Ay de2A Bog
A e At oF & Aoty whetA 7]

tjo]ee] Hajzl Fl=AcHd, 1 o
HAZ 233 HdlE od A7 A
o ZQl AU EA AR5 A By}

A, FET & £A402 & of <33
o $-(Fair & Equitable Treatment)’S 2|w]
st} o714 “fair’ 9} ‘equitable’ = 1 2]
mlof lojA E Zpol7t (= AlolH, o
(treatment)’ T+ SS9 7EE 9

121) Saluka v. Czech Republic, Partial Award, 17 Mar. 2006, para. 302; T F&

woll, 3% A o7
ZA]7} A9 ;ﬁl(arbitrary)
B3l A Ao

0o, Rolel Al AUAT}
A==, Ak A (arbitrary)’ o] & &0
et AP ofmls ghelgolu Aol
obd #HA oY Holjo 7]Z%Hfounded on
prejudice or preference rather than on reason
or fact)’122) Z1-& XAt & 4= ST}
2el3 el gleiAe] Ao ge 3
9 WFe] F/G BAHE AN,
S 9= FA7Ee Zldel weke =47}

_

A3t 5 (legitimate purpose) = §lo] 1
2] e]& ] Ad(rational explanation) =
o] ©A] H A (prejudice or bias)oll 71213}
of FHefjxl Zlolgbd A& AH <l Aolgk &
T AUTH2Y) T AoyA L B <
A 7122 st Zlo] okt IAR o]l
U Uy FolA A== ARFH 7
FZ 71Z2E she Zlojthi

o] SA=L A3t 7|9

d2 FET 7|59 & Q4(factor)Ztl W3l QJITH(CE. Patrick Dumberry, ‘The Protection of Investors’
Legitimate Expectations and the Fair and Equitable Treatment Standard under NAFTA Article 1105°, Journal

of Int’l Arbitration, 2014 (1), p. 61, note 88.)

122) Black’s Law Dictionary (8th ed., West Group 2004); Lauder v. Czech Republic, UNCITRAL, Award, 3
September 2001, para. 221; Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Award, 27
August 2008, para. 184; Joseph C. Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction

and Liability, 21 January 2010, para. 385.

123) UNCTAD, Fair and Equitable Treatment (UNCTAD Series on Issues in International Investment Agreements
II, U.N. 2012) p.78; Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. Estonia, ICSID Case No.
ARB/99/2, Award, 25 June 2001, para. 370; Siemens A.G. v. Argentina, ICSID Case No. ARB/02/8, 17

January 2007, para. 319.
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3} 23] (unreasonable)’ 3+ 7ol g}

of O7 mEZ ZAs] A o] H= A
T otk 15 FYAEE A= §iA
gou), o weiAd, EEsite
2 JA 2 AHRIA] ARE AT W 1
HEE b 8 A(factor)ol dEEE A
o]t}.127)

b slghele) ] Fs) o 28
goll glol: 1 Hale] AEE 2A

A @A, 2A0] A4l Rl

29 Zolojo} F& 87T F5Aol ¢

A gk ey esdl Frhuael

124) “--the fair and equitable treatment standard of international law does not depend on the perception of the

frustrated investor, but should use public international law and comparative domestic public law as a bench-
mark”, (Toto Construzioni Generali S.p.A. v. Lebanon, ICSID Case No. ARB/07/1 2, Award, 7 June 2012,
para. 166.); Total S.A. v. Argentina, ICSID Case No. ARB/04/1, Decision on Liability, 27 December 2010,
paragraph 111.; Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability, 14

January 2010, para. 506; Noble Ventures Inc. v.

2005, para. 177-178 (Exhibit R90).

Romania, ICSID case No. ARB/01/11, Award, October 12,

125) Jacob Stone, ‘Arbitrariness, The Fair and Equitable Treatment Standard and the International Law of

Investment’ 25 Leiden J. Int’l L. (2012), p. 94,

126) wetA FETS 7|&F0] 233 AAE o] &
tice, due process, good faith &< 7 &3t=

& qnya B,

B33817] 98 21 523 92 prohibition of denial of jus-
ASE JAR, o] EE AR A9 UE 2FAZF

127) Patrick Dumberry, ‘The Prohibition against Arbitrary Conduct and the Fair and Equitable Treatment Standard

under NAFTA Article 1105°, Journal of World

Investment & Trade 15 (2014), p.125.

128) “..to violate the customary international law minimum standard of treatment codified in Article 1105 of the

NAFTA, an act must be sufficiently egregious and shocking—a gross denial of justice, manifest arbitrari-

ness, blatant unfairness, a complete lack of due process, evident discrimination, or a manifest lack of rea-

sons—so as to fall below accepted international standards and constitute a breach of Article
1105(1)...”(Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award, June 8, 2009, para. 22.)
ol® 79 7ldol )9 Ao 99 EE3te, FET F3 & A= A Folx Ao A=& 23
IHFHA e o2 HE HSE 9}1]1#(01]: Mondev ¥4 para.153) = ¥AE &5 &42& =k

ofo} & 7o},
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129) “..To the modern eye, ...

ol ZIhE ZHA He 7teoldt & 4 3
th130) meha olo] FAAHE IA FALFA
TS st Es, 9= FPxA) 9}
HHst] G=o] Fsfokshe FETY +
8 o5 HH(stable)Hil dZ=7153
(predictable) #HH Ay 49 #A ofF
o} T&0],13) T (transparent)dtil =
¥ (consistent) ZX S 3 9T} 9F
Hoh & Zolth13) o]k Al|stol A ¢

e

Aefolol e Hashs AelH zA@ o
of wHH BERSAL AuAolA T
3 2371 2 7bsAol A $4HoR
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In particular, a State may treat foreign investment unfairly and inequitably without

necessarily acting in bad faith...” (Mondev International Ltd v United States of America, ICSID Arbitration
no. ARB(AF)/99/2, Award, October 11, 2002 para. 116.); Tecmed A&, para. 153.

130) Cf. supra note 64.

131) “..Thus, this Tribunal, having considered, as previously stated, the sources of international law, understands

that the fair and equitable standard consists of the host State’s consistent and transparent behavior, free of

ambiguity that involves the obligation to grant and maintain a stable and predictable legal framework neces-

sary to fulfill the justified expectations of the foreign investor...”

(LG&E Energy Corp., LG&E Capital

Corp., and LG&E International, Inc .v. Argentine Republic, ICSID Case No. ARB/02/1, Decision on

Liability, 3 October 2006, para.131.)

132) “. If it means to refer to specific investment-related commitments that are later disavowed or disputed by

the State, the violation of fair and equitable treatment is based on the improper conduct of the State with

regard to the consistency of its actions, which is required by the canons of good governance. (AWG Group
v. Argentina, UNCITRAL, Award, 30 Jul. 2010, Judge Nikken’s Separate Opinion, para.26.)
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Felzel A
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133) o] wjEoll 7]tho]jo] mpA] A

dY =AM Hoss

A 7lolefe] ezt AR HE A2t
steEts 1 Flo] 1 e wAlE
AL Fotk3d) & o5 TAWY FF
52 & Hs FAA AAAD 2
Aste] HIAPEA O 2 Adshs AR A
o #AE FAFAA A e B
F7t AFHA e FE UFS 1H
& d87t = Aotk dga i

21 ol thio o]
A7 Aol gHgE =

AR

o
2
ofo
il
P~
)
b
30
v}
m)
N
rr
e
1o
F

A

Ao A2 497 43 4 Yok Bk

134) “.It is now established in international law that States are not liable to pay compensation to a foreign in-

vestor when, in the normal exercise of their regulatory powers, they adopt in a non-discriminatory manner

bona fide regulations that are aimed at the general welfare...” (Saluka Investments B.V. v. The Czech
Republic, Award, May 17, 2006, para. 255.); “..The Tribunal further accepts Respondent’s explanation that
the circumstances of political and economic transition prevailing in Estonia at the time justified heightened

scrutiny of the banking sector. Such regulation by a state reflects a clear and legitimate public purpose...”
(Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID Case No.
ARB/99/2, Award, 25 June 2001, para. 370.); UNCTAD, Fair and Equitable Treatment (UNCTAD Series
on Issues in International Investment Agreements II, U.N. 2012) p.78. Z1H}oll, Methanex v. USA ARz ol A
£ v AT RI WER AGAMAS AGFA 27 FFBAS U8 vAEH o= A

A Rolg 1w, W 93l

EAAol7] £48 YR stel B oA AZ1E e ohzha o
S TF.(Methanex v. USA, Award, August 9, 2005.)

135) “.. In order to determine whether frustration of the foreign investor’s expectations was justified and reason-

able, the host State’s legitimate right subsequently to regulate domestic matters in the public interest must
be taken into consideration as well...” (Saluka v. Czech Republic, UNCITRAL Rules, Partial Award, 17

March 2006, para. 305).

136) Cf. USA-Argentine Bilateral Investment Treaty, Art. X: “This Treaty shall not preclude the application by
either Party of measures necessary for the maintenance of public order, the fulfillment of its obligations with
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respect to the maintenance or restoration of international peace or security, or the protection of its own
essential security interests.”

137) &=9 A R4 A BAVE AVEE S5 43S 185ty 31 FTAA a4kl 3
ZA° 3 o5 HEsleta ok

138) Thunderbird A}71, Separate Opinion, para 30.
Tecmed v. Mexico A FAF= HAHFE AFE FAeo] o] “v]#H A (proportionality) ¥ 2°-& 25
o7 dustith sREEE 5 s ;‘él‘%»%i]ﬂ 7L Ago sdet=AE Bty HsiAe I3l
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Foha g om, o] FANA thE9f 371X }15\_% ArstAdnh AR, FAR A AAZA Fs) 7}
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HYolgk B4H 02 5 U= sl 9 59 glo] T WHES vty oJHo

Aty Y &S 7HAe AolBR dFA} & 2t e, o, dHoREE, ]
oo 7]tho] 7|thole]o] A 7} §le tole] -JAE FAA ko] e, &
140) Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01, Decision on Liability, 27 December

141)

142)

143) «

2010, para. 99.

“.I believe that the standard of fair and equitable treatment has been interpreted so broadly that it results
in arbitral tribunals imposing upon the Parties obligations that do not arise in any way from the terms that
the Parties themselves used to define their commitments...” (AWG Group v. Argentina, UNCITRAL, Award,
30 Jul. 2010, Judge Nikken’s Separate Opinion, para. 27.)

o] 2009'd Glamis ARl A &3] le w} lvk: 7HUTh A} A Eyote] Al A & A=
& ol AFS AF std 5, 34 J1°ll AFH fFAF Fol o o5 BEati HHES HETY
Za7t A7 Eo] L 3o = %f = A F HEA A figEt e o F-alete ol A A
o|Z Qla] 7]& = FAS Y3 ?Ml“ ol o] Efgto] B @A HAUA, o= sl F=9
227} 298 -&(expropriation) 5! FET 774 #% fjilolel= olfr= FAol| 358ttt MA L
T8 Bee 1"%7@ 3F93L, FET HHM A FAE fAs] A% MR ok&o] gtk dwt
Al HAAReZ ZIgo]efo] AT 4= glom, =3 SFRFS AT 23] =3 T FFAo] IA
Hcty 2kt (Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award, June 8, 2009,
E-3] para.766.)

O

\j of r—r—f

..the stability of the legal and business framework in the State party is an essential element in the standard
of what is fair and equitable treatment. As such, the Tribunal considers this interpretation to be an emerging
standard of fair and equitable treatment in international law...” (LG&E Energy Corp., LG&E Capital Corp.,
and LG&E International, Inc .v. Argentine Republic, Decision on Liability, 3 October 2006, para.125.);
Enron Corporation Ponderosa Assets, L.P. v. Argentina, ICSID Case. No. ARB/01/3, Award, 22 May 2007,
para.260.
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145) Elizabeth Snodgrass, “Protecting Investors’ Legitimate Expectations -- Recognizing and Delimiting a
General Principle”, 21 FOREIGN INV. L.J. 1 (2006), p.38.

146) El Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, Award, 31 October 2011,
paras. 274, 517.
147) PSEG v. Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007, para. 250.

148) “.certainly investors must be protected from unreasonable modifications of that legal framework...”
(Impregilo S.p.A. v. Argentina, ICSID Case No. ARB/07/17, Final Award, 21 June 2011, para. 291); “..the
tribunal says, whether the FET standard has been violated will depend on “the context, reasons and effect”
of the unilateral modification...” (Continental Casualty Company v. Argentine Republic, ICSID Case No.
ARB/03/9, Award of 5 September 2008, para. 261.)

149) Cf. supra note 117.
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150) “..One can observe over the last years a significant growth in the role and scope of the legitimate expect-

ation principle, from an earlier function as a subsidiary interpretative principle to reinforce a particular inter-

pretative approach chosen, to its current role as a self-standing subcategory and independent basis for a

claim under the “fair and equitable standard”

as under Art. 1105 of the NAFTA..”

(International

Thunderbird Gaming Corporation v. The United Mexican States, UNCITRAL, Seperate opinion of Thomas

Walde, dec. 2005, para.37.)
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151) Cf. Patrick Dumberry, ‘The Protection of Investors’ Legitimate Expectations and the Fair and Equitable
Treatment Standard under NAFTA Article 1105°, 31 Journal of International Arbitration, pp.47-73 (2014);
Patrick Dumberry, ‘The Prohibition against Arbitrary Conduct and the Fair and Equitable Treatment
Standard under NAFTA Article 1105°, 15 Journal of World Investment & Trade (2014).
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[ABSTRACT]

The protection of investor’s ‘legitimate expectations’ in
International investment arbitration

1) The protection of legitimate expectations of foreign investors is one of the most important
issues in international investment law of these days. It is, in particular, because no international
investment agreement has the stipulation for protection of legitimate expectations, only for that
of investment per se, even if the necessity of it’s protection is increasing gradually.

Methods for it’s protection has been devised by international arbitral tribunals. In the early
times, Arbitral tribunals invoked the general principle of laws as basis of protection of
legitimate expectations of investors. But the serious problem was indicated in that the violation
of general principle of laws is hard to cause the obligation of compensation. After the time,
arbitral tribunals adopted the another way for it’s protection through the autonomous
interpretation of the Fair & Equitable Treatment(FET) clause which exists in almost every
international investment agreement, on the grounds which the FET clause includes good faith

principle.

2) But this attitude of arbitral tribunal provoked not few criticisms and raised many problems
to have to be solved.

Firstly, there is a question as to whether such logic of tribunal is indeed valid that the FET
clause is able to comprise the principle of protection of legitimate expectations. This question
is treated in chapter III of this article.

Secondly, if the first question is positive, next question to be raised is when and how
investors’ expectations come into being and in which cases such formed expectations are

legitimate. (chapter IV)

3) Finally, this article intended to point out several concrete problems which are invoked in

trying to protect investors’ expectations through the FET clause.
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Firstly, this article never forgot to consider diverse types of FET clause of which the root
lies in the serious difference of views surrounding the ‘Minimum Standard of Treatment(MST)’
in customary international law. Nonetheless, it comes to conclusion that every type of the FET
clause is able to comprise the principle of protection of legitimate expectations.

Secondly, this article urged attention in that the ‘Most-Favored-Nations(MFN) clause’ can let
all investment agreement include the FET clause. Thirdly, the legal principle for protection of
expectations in domestic legal system can be transformed in international legal system. Above
all, the legitimate expectations to be protected in international investment agreements is not
substantive right but procedural right because it is protected through the FET clause. Next, the
duty of protection of legitimate expectations in international investment agreement is not able
to be ignored due to domestic illegality of the measure concerned, even if the due diligence of
investors is required.

Besides, core part of the principle can’t be modified no matter how the domestic legal
principle can be transformed in international agreement. That is, obscure expectations without
any concrete representation of the other party is not able to be protected. In other word,
general law per se can’t produce the expectations. If the modification of certain law is
arbitrary, the modification per se is the violation of the FET clause without any necessity of
indicating the protection of legitimate expectations. If one wants earnestly to indicate the
protection of expectations in the case of the modification of certain law, the law concerned has
to be equipped with the elements of specificity and individualization. this article points out that
a few arbitral tribunal committed errors of disregarding this principle only for the sake of

investors’ interest.

Key words

International investment agreement, International investment arbitration, legitimate expectations,
Fair & Equitable Treatment(FET), general principle of laws, Minimum Standard of Treatmmt(MST),
good faith, umbrella caluse, indirect expropriation, stabilization clause, transparency, unilateral

representation, Most-Favored-Nation( MFN) clause, due diligence.
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