WTO A2 AA Y ARz "7 d e Al|l=rg:
Aple] @elst WTO w]Al% HA*

Agoieta erieeel 24 A WIo 4vlr A 4 5 3t

*=EAL=.0017. 9. 20. *AAIA 2017, 9. 20. *AAEA - 2017. 10. 15.

(= &)
L gobpl IV. AlS HEzx|9} GATSAIS] &3 ZA
I xR 74D Fee4 (measures by Members)’
1 ARI)R Ae) mE T L ANZERA H9R 217 o He
2. ARRIS d9iet =7t AL o] & 2. S #F FEEA ) U GATT/WTO

Byl Ag

ABAEA A13x T&

. GATT/WTO EH A HEEXPe| EXY
oI 71 >
1. ARIS] 3919] =7} Aol Tk ey v, W2y
2. 718} #4d wro =¥

]_

and Procedures Governing the Settlement of
WTO %Xgﬁﬂggi}% WTO ﬂ%%% Disputes, o‘l—E—,]_ “DSU”) 11]62}—1)01]11:____ EH%
el WIogA# st AL §F  ux 9gae) “BAHE EH 23 (he

2Ae AFss AR A48T Yo
&

ol
rir

I. 59]7P7] A3l 4 &3l (Understanding on Rules

specific measures at issue)”& B3]l A9
WTO A} A-AE dWrdes & WA 22 gokslgln FAS Uk

HT1 v

R R 2017dE ALTSEL ool PP A TR AL Wob AU £ wF 27 B
Aol A& IR 220e F AU, oA ), B 2 AR 24 19T 47 Aol £32
z ol5e, ol PR elAl A EAE A

AL A
1) A62x 3llg F-& Y&: “It shall indicate whether consultations were held, identify the specific measures at

issue and provide a brief summary of the legal basis of the complaint sufficient to present the problem
clearly.” ©]¢} A 27 HAHX A AGA Fo_AANE 27E I Ytk DSU 44z Fx)
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2) Appellate Body Report, Guatemala- Cement I, WT/DS60/AB/R (adopted 25 November 1998), para. 72.

3) Article 3 (General Provisions): 3. The prompt settlement of situations in which a Member considers that any

benefits accruing to it directly or indirectly under the covered agreements are being impaired by measures

taken by another Member is essential to the effective functioning of the WTO and the maintenance of a proper

balance between the rights and obligations of Members.

4) °]& GATT AXXIIL: 1(b)Z 38 “th& AF=x71e] ofH XX 9] A -&the application by another contracting

party of any measure)”¢|2t= X H-& Alsg Aot

5) WTO 7 FEFASAAE 5 “2279] 7Id S Aofsta e 457 e, ol ofefollA Ex

2 B7E 3}
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measures)©| & oF =712

e WIO 3]d= 352 WIO 1 #{k AAH O ® o] FAITF A5 EAHO
o] ZAAHA ke Yo FA(discretionary = A3} H AL dB AR FEA
measures)= 1 7HE 2] 8(as applied)7HS % (administrative guidance)E 34 AM7]
0 % 9, 1 AAes such)® T JEOlG WA ROR selz Reln)

6

=

olo] &gt A AFEA 9 9=EH2 th3-F 2T} Santiago Villalpando, “Attribution of Conduct to the
State: How the Rules of State Responsibility May be Applied within the WTO Dispute Settlement System”,
5 Journal of International Economic Law 393-420, (2002); Rex J. Zedalis, “When do the Activities of Private
Parties Trigger WTO Rules? ”, 10 Journal of International Economic Law 335-362 (2007); Jan Bohanes & lain
D. Sandford, “The (Untapped) Potential of WTO Rules to Discipline Private Trade-Restrictive Conduct”,
Society of International Economic Law (SIEL) Inaugural Conference Paper (2008), Available at SSRN:
hitps://ssm.com/abstract=1166623. 91 =Z N4 F1 e WEH & =574 ApEAFL oy EZ9
NE EAelA HER U8 D 47, Hrtsr| 2 gk
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8) °] =4 @«]&76‘ 1?1 Request for Consultations by China, EU & US- Price Comparison Methodologies,

WT/DS515&516/1, (12 December 2016) .
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12)

13)

14)
15)

14

Appellate Body Report, US- Corrosion-Resistant Steel Sunset Review, WT/DS244/ABJR, (adopted 9 January
2004), para. 81. (“In principle, any act or omission attributable to a WTO Member can be a measure of that

Member for purposes of dispute settlement proceedings. The acts or omissions that are so attributable are,
in the usual case, the acts or omissions of the organs of the state, including those of the executive
branch”)(¥& F7h

ZA9 ME FH48AE () Y F24 (an act or omission)9} (i) A F-oll2] #<& (attribution to a gov-
emment) 5 7FAE U+ ZAJZE=, Alan Yanovich & Tania Voon, “What is the Measure at Issue?”,
Andrew Mitchell (ed.), Challenges and Prospects for the WTO (Cameron May, 2005), p. 119-121 =
gl dze AQALARARAZAGAIRPY LS AHALD BB FE £ 4 ATk DSU
3329l A “measures taken by another Member”2}= 8015 AM8-3l=tl “taken”2 =22 29 o5t &
e goleh AT Qe 4 AT, WIOBAA AFH 2491087} Folg A% ol olqsiA &
T AFAHY 99, & F297E 2 ARk AT E thEel §l& Aol7] Wil ¥ “taken”ol2tE &
TRk #F9-28 AL ol Eroh

Appellate Body Report, US- Shrimp, WT/DS58/AB/R, (adopted 6 November 1998), para 173.

Alan Yanovich & Tania Voon, supra note 12, p. 120-121. T}5F o] &3k o] & FA L WTO A4S EW
T4 ZAel HlFo] ofF G A o] AT & 0] DSU A229ZE Al1EAA ALH R}
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A(state-owned corporations)®] W= F st &, ARV afdgs Anew
2 HESEAY FdLudel Exad © FF3ta, I 71gel AR ddS
T8 NME FAHLA AR B “FF B, AP e Fo] Wolx o]E YA}
7] ¥ (public bodies)®] AH-GZ 7|17} stodol gtoh= Zolthis) AHEIL AFH
AJ=AE B W FAEHAS A < 53 7IdEs FBASk e AL
A =X HalAE BN Az LAt FASL YA A D2 g FARAZ
FRAL Qe AL T SR APRRE el WIOBAE 25717 AF gelHe 2R
Hslok 3tk Aolth T3 A3EANAE A A& TAZAV} 7R &S woll= DSUA ¢
Al FAZRA ] BT BEZX o B3 o] ALHAT B2 HRe A Fe] 9% DSU &

16)

17)

18)

Aol Addate] tiigel HAAR, EAHE AR} TR WA= I vt Aoy S A

FelH 28 T TS FHE RolI, A FPHRAA AR B BN D (withdraw) T
g BAAAL B ACE ATl BFSThn Bk ok, FARNEA B4 D BN}

IE JAHER AAA Aol= e Ao M DSU A|22929 B3t =& F4& Fst
I YdE BE A FHEEE GATT AXXIV:12Z2$ S23 o] B3 ks, Au22dyddy
(GATS) AL3(a)Gi), A4 2 AAZXFASPS) #1329} 71€2 FIAHAH(TBT) A31ZE G2 &
F gk

Article XVII (State Trading Enterprises): 1. (a) Each contracting party undertakes that if it establishes or
maintains a State enterprise, wherever located, or grants to any enterprise, formally or in effect, exclusive or
special privileges,* such enterprise shall, in its purchases or sales involving either imports or exports, act in
a manner consistent with the general principles of non-discriminatory treatment prescribed in this Agreement
for governmental measures affecting imports or exports by private traders.

(b) The provisions of subparagraph (a) of this paragraph shall be understood to require that such enterprises
shall, having due regard to the other provisions of this Agreement, make any such purchases or sales solely
in accordance with commercial considerations,* including price, quality, availability, marketability, trans-
portation and other conditions of purchase or sale, and shall afford the enterprises of the other contracting
parties adequate opportunity, in accordance with customary business practice, to compete for participation in
such purchases or sales.

Far)TE o] 2ELS WIoF o] AY ek APEAQ P =A GATTO o FAHNS
A TYF9714< FdllA 22 B9E A ol HEste AL WA A Aol 24X
Sttt Appellate Body Report, Canada-Wheat Exports and Grain Imports, WI/DS276/AB/R, (adopted 27
September 2004), para. 85.

Article 1(Definition of a Subsidy): 1.1. For the purpose of this Agreement, a subsidy shall be deemed to exist if:
(a)(L)there is a financial contribution by a government or any public body within the territory of a Member
(referred to in this Agreement as “government”), ...

Appellate Body Report, US- Antidumping and Countervailing Duties (China), WT/DS379/ABJR, (adopted 25
March 2011), paras. 317-322.
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/B ARV FF FAY
& Egol AW, de APdol F
AT B

StAI 71 = A 9] ¥ 3] (International Law
Commission, “ILC") =7}ALdFF =<t
(Draft Articles on Responsibility of States
for Internationally Wrongful Acts)202] Uj
SAE T WS Zo] gtk o F 59
T 29 Az, AszoME te3 2o

TRk

o
ok

Article 4 (Conduct of organs of a State)

1. The conduct of any State organ shall be
considered an act of that State under
international law, whether the organ
exercises legislative, executive, judicial
or any other functions, whatever position
it holds in the organization of the State,
and whatever its character as an organ
of the central Government or of a

territorial unit of the State.

2. An organ includes any person or entity
which has that status in accordance with
the internal law of the State.

Article 5 (Conduct of persons or entities

exercising elements of governmental authority)

The conduct of a person or entity which
is not an organ of the State under article 4
but which is empowered by the law of
that Sate to exercise elements of the
governmental authority shall be considered

an act of the State under international law.

19) Appellate Body Report, US-Carbon Steel (India), WT/DS436/AB/R, (adopted 19 December 2014), para. 4.20,

4.29.

20) International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts,
November 2001, Supplement No. 10 (A/56/10), chpIV.E.1 (“ILC 7} AP 29k, & %2 “an in-
ternationally wrongful act of a state” 2 |3t A9 FAWG I7MAYHE S ILCoA &S &
Aoltt. & “#ut F-2hgle] P97t TAWE =7kl AL FAY 9k-E 74 (conduct consisting
an action or omission that is attributable to the State under international law and constitutes a breach of an
international obligation)”3t= 795 A&-3}al EUrh

21) o|AY, AA =&, 108, o] & FAHJA F4E AAT =F S 2+, Santiago Villalpando, supra

note 6, p.393 °J3} F=x.
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2o

A& (relevant)©] H I, (i) I ZFo] A
HsHoly ¥ dntd o sjgEhd

AR Tk g
t oo BAlel tad Wos BEre
AL ARG B Aol 44y
TE WIOHE =ES 314

A3zl weh zoks|do] A7 FAD

gll‘
rE
2
w)
A
c

SHE A 2o B3 vy
dobs WEARAAT, & FoF A3103)(©)
z290) oJ3lE et ILC 7MY A
4z Aszrt ¢ F 83s FSAGH
AN AR tFo 2o =22 7Y
dS aiAsted H4 Favt 2 ae

=
A= 2otk

2. Aele] sk 77} A% ol

2Zko] A4 tigde] deol YRR, ARl
Poleta st AHHOE o]F WTO
AN A-A NN TR Kl AL
ot} a7
Steel Sunset Review AR1OIA] kAl B ule}
golstH A “WTO
3] =2 32|(an act or omission by a

|7+ US-Corrosion-Resistant

2ol 23 A e

22) Appellate Body Report, US-Anti-dumping and Countervailing Duties (China), WT/DS379/ABJ/R, (adopted 25

March 2011), paras. 307-316.

23) I =
AL G v

7] W&ol =5 e =

E703L, SAAAARLACH7E ILC =7F Pt 29 ATt A dEH ol SEdthe
o] & & 9J& Aoz HQIY} International Court of

Justice, Advisory Opinion, Difference Relating to Immunity from Legal Process of a Special Rapporteur of

the Commission on Human Rights (1999) ICJ Reports, p. 87 (“According to a well-established rule of inter-

national law, the conduct of any organ of State must be regarded as an act of that State. This rule - is of

a customary character.”) VA ‘T A (relevance)’ 2] 27390 tisiA =

B A AA 2} WTOH A5}l A

I L= g7hEeE 5EE DA Tl st ZA5E HH}OE Ag AYs B Aoy W&
of 1 EA AR thgo] B A F-Z X (measures by WTO Members)’ 2] 340l ILC =7 <A <F
Zete] I Y& 47d #AAS /RO AT, e dHoE s 7MYk FAF Y
#HE AATAE 7= A BEoe 3ATHALA SHdA9 AFHQA F7HYE OETE HA

Aol7] Qlg-g FAAHAE of e,

24) Article 31(General Rule of Interpretation): 3. There shall be taken into account, together with the context: (%)
(c) Any relevant rules of international law applicable in the relations between the parties.
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WTO Member)"2h= & thile] “WTO ILCE7HR @l 2ot Agzxo
gasol A48 5 ol Wolany act or 4 Alle] WelehE 1 AT Aol
omission attributable to a WITO Member)” QJOIA ARAAF F7tel FA|AQ] A A
e 2 AR FEMOF @0 (instructions) 2 WEAY ofuwW 1 W
welA, AE71H0] ofd A1) BT X direction) Ei FAcontrol 3ol A
stiet= 1 Ak Awskel AEES gee Adle 2 dde TAWNE =
ML A= ARAA ASAE 7 0= sl 9w FEdn dAdsn 9
7%= WTO %Xg’éﬂéﬁi}ﬂ A4 7F t}26) oW A9} olo] FIE=AE
58 2A7 5 AL NI g gold “ANE s Al 2
# < W2zl Argentina-Import Measures 7o) A7) A we|e] ZA(the existence
ARz olA 477 ¢4 US-Corrosion- of a real link between the person or group
Resistant Steel Sunset Review ARzl A] A performing the act and the State)” J%H-7}
ARE <22 o] Jidol ALY FRJolAIRE e ety b A AR ulg)
54 4% stllA olE WIO 5ol 0] 9 2R 291 ZFo] WTO

T@uribuion N 5 A= 355 A9 magange) gyl 22 Ade

St A2 obdg wWeks] 3 th) wet 3| A5t %%(relevant)ﬁ]—ﬂ 9 FEFo]
A, AkRle] B9E WTO —P:%%H?é%éiwl ZABFHEE HFATGE ARSI A E,

=

A EHI s, o] Y= HRo] H ofm 9ol ARRIS] 7t F7fol|l Hd

SAZ g glofof she, wetM oWt g 2= 9)e1 wro BAS AE oM T
AN AR ASG= T 7 e B 5 Qexz sdsi=d Fusr 2
AW A Aoz wemr At Aolt}. ol A7) TE ofz 9 %ol

25) Appellate Body Report, Argentina- Import Measures, WT/DS438, 444&445/ABJR (adopted 26 January 2015),
footnote 440 ( “[T]his, however, does not exclude that -:* even the actions of private entities [] could be at-
tributed to a Member in particular circumstances.”)

26) Article 8 (Conduct directed or controlled by a State): “The conduct of a person or group of persons shall be
considered an act of a State under international law if the person or group of persons is in fact acting on the

instructions of, or under the direction or control of, that State in carrying out the conduct.”(8& F7h ©|
Z7ol| M= AR (private parties)ZFY. H 713k Q)R] @21, “a person or group of persons™2] 7I'd ol
A3 ARQle] E3hE F gloBF ol AAARoFZ ARIY Fo] 3 FAHolg E 4 Sk

27) Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries, Yearbook of
the International Law Commission, Vol. II, Part Two, (2001), p. 47.
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A7} o= HS Foslof shr)2s) III. GATT/WTO ,L].;g_-]]l:l—l AJ- ‘Zl?.
ot BE BAEE AES|o LA z='e] &4 oA 7+

& 7bA folsior & Ho| Utk EAE
3| A 15
Z2)7} o' EX WTOHEA Yure o] & 1. "]'cﬂ-gl y_?,]p,] %7} ‘_ﬂ—;"“ 43k

il 5]
2 AzHe A9dE 1 54 849 R
g o WA= Helet #dd 52 A2 wolo] AAL ojm 437} o]
Aol A=AE Aok ke Aol Axo ZFAY) AT W wARI|IA

929 dg Sol, ¥R BABRANL  AFAe B7h BHe| ALHoIA WTO

[o

3, WTO A& old T+4&2

28) A AP A AAICH7F T 29 A8Z } | shAE &
3t 2+, Alberto Alvarez-Jimenez,

el

Bl g0l 50} % WA A19] @510 A4 ARaok Bet
International State Responsibility for Acts of Non- State Actors: The Recent Standards Set by the International
Court of Justice in Genocide and Why the WTO Appellate Body Should Not Embrace Them, 35 Syracuse
J. Int’l L. & Com. 1(2007) %=

29) WTO 7N EA ARkl AA ARQIY ALE AFY AAAA HF&3h= dE
Bohanes & Iain D. Sandford, supra note 6, p.8-20 3=

30) AMul=¥A 01940115_ TBTHEA S AFHd F7 2A71&14, 7%, AF997HdAEel 4850,
olg £AEL T A FEAM 1014 Ao Utk A 5 HAZA(SPS) A S FEAHANAM 449
“SPS measures”ol] #& Ao FAE T Utk

78
=22

rlr

I
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A 35S 4 A=7He oot o]
Hetol| M o] FRz219] 1 7|Fd s
A 7P A FEES e A E A
< GATT #d|Q] Japan- Semi-conductors
Abdelt3) & AR gide EAE RE=

A w27t Aol d RE=A|AATE

structure)’} AF-Z stz I 714 o]
st2 APIdAE] H=d & T F
R=F 7Fed AUy 4¥S IAE
T A FAsEHANDE He AA s
A AREAY EAE AT ©
Aol M A& AR Bt GATT
AXL1Z732] < Z ] (measures)’ ol 3l B3}
A AR RAHH. A HdE o
ol FA% g ‘2A 7 & HA] T

gs THAY BR8-S 2 davt ¢l
Thal AAFTE3Y) E=gh 7 57 AR

43 AYrde 1T o PHAE

-

(administrative guidance) YO 2% ‘FX]
b g 4 oglgn Begn 28 9
=AY e AT 840 & A
xizge) zAe ARY 5 de AL

=
ohigta s, R

ol

£3] Japan Semi-conductors 'd-&

Hz20 EAS JIAGAE AL

=

31) 1960350 W2rE A2 Hde) LET} ofd GATT EiA o)A GATT XVI:52$ B dte] Al¢le 3
A%t GATTHA kel dialA ohE W& 4718 22+, Rex J. Zedalis, supra note 6, p.338 2+ 18

=

32) GATT Panel Report, Japan- Semi-conductors, BISD 35S/116, (adopted 4 May 1988), para. 117. ©] #'d &
Ao st v A3 WA S22 =, John C. Kingery, The U.S.-Japan Semiconductor Arrangement and
the GATT: Operating in a Legal Vacuum, 25 Stan. J. Int'l L. 467 (1989) %=

33) Id. para. 106.
34) 1d. para. 107.
35) Id. para. 108.
36) Id. para. 117.
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oAx AdAE=R stolw FHe A
T4 71 E(secure  compliance) &3] 7}
sk AL FUAAT, ol= o] A WA
e o o BAQl 847} oyt

dAn® T WA J1Ed By

37) 1d. para. 109.
38) Id. para. 110-111.
39) Id. para. 112-116.

T de FAE 2x9 T TASL
Zx(structure and elements)’} QA ©]F
oA Qi oJEA AAZE 25 (operation)

HeAE e ARSI, O A v

= 3R} A
AP st Fe T o
2XE AR oEaolga BuNck

EEC®] At} dtAl7E £48 =
AR ALAolA, GATT g2 7]Ez o
2 Japan- Semi-conductors HAH ] 7|F
S Witk EECY AAFATFAAEE
37183 ARFAE A #Aste Al
Zdo|itt. &, Aol HHAA s
EEC 7]&#o] 3fA%E AMH ARl Akt
T1%F°] A (withdrawals by producer group)
= ol TEE Fst ATk wEe
FAE AR FAY] ejol AT At
A= AsHE AAHA ZEge B
W EEC7} M43 &4 565 AAsta
EEC7} Ash= Hiol ma} iAol
AN} o]t A& aEEte] 1
FAFAAE T AAH o2 GATT AXI
Z7e] “ZX|(measures)’ ol 3| Fetal

AJHCHO) TS THE GATT Hde Y
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A% vF 9= vl o] Japan- Semi-
conductors BA o] AAE 7|EFH ThEX

oo} HQlThan

WTO AA|7} EWgk o] sdo] A
EA1Y] AG 7EE oAl A
3] & A& Japan- Film ARo|t} o]
AR FE GATT AXXILLD (b)2742
“B] A A
AH QAT i I 2R ZXY
Mdo] & WIO #ARde] =49 /i
I} o= olf7t fltke 9AS T
% 99 Japan- Semi-conductors g ]

Byl WHo =

LEL )

(non-violation complaint)’7} &

W AREA L MEA YR

49T 5 e 2A0] A= AL
ohUr|, 7Bl FHUS] LAl
A2 W< (general policy statements)©]
o AEEA ) Yt dwHos ofw
BNE T AL
generally authorizing certain private activities)
st A%l 24 7L @ 4 Aoy @
AR A BEF BAS E
HA HMA Ly Qe Aol woint

o)

A (government actions

|

Ig s

-

2 Woiehe 7o) AdHow YA T
soe e z2A9 Wxd e 9
S QA wed HSlul sl o] A
X% Ty A3l Stk AE )
2tk

3 Japan- Film 3@ Japan- Agricultural
Products '3 ZABE4)& AE3tHA o]
Ao c2A EA AR Ads &
o= 1 A" FEe A97E FH3HA

40) GATT Panel Report, EEC- Dessert Apples, BISD 36S/93, para. 12.9.
41) GATT Panel Report, Japan- Restrictions on Imports of Certain Agricultural Products, BISD 35S/163, (adopted

2 March 1988)

42) Panel Report, Japan- Film, WT/DS44/R, (adopted 22 April 1998), para. 10.51.

43) Id. para. 10.42-43.

44) 1d. para. 10.49 ( “[W]e also consider it conceivable, in cases where there is a high degree of cooperation and
collaboration between government and business, e.g., where there is substantial reliance on administrative

guidance and other more informal forms of government-business cooperation, that even non-binding, hortatory

wording in a government statement of policy could have a similar effect on private actors to a legally binding

measure---.

Consequently, we believe we should be open to a broad definition of the term measure for pur-

poses of Article XXIL:1(b)---)(RE F7P

45) GATT Panel Report, Japan-Agrlcultural Products, BISD 35S/163, (adopted 2 March 1988), p. 242 (“The prac-
tice of ‘administrative guidance’ played an important role. Considering that this practice is a traditional tool

of Japanese Government policy based on consensus and peer pressure, the Panel decided to base its judg-

ments on the effectiveness of the measures in spite of the initial lack of transparency”.)
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ER7HHO| THZY: Atelo] #elot WTO mHle HA

I &7F A FA | wA= FAF
Weto] RIZHa]oF Frhal FA|Frt46)
=, ol P97t AR2A7 HEeEAE 1

227} PA L IS B3 1 =

o K

IN

bl BSAelt B4 oge] glom
o} WsA welsiol ke Zloltt
5 de of Ay 53 drel
E44 PAEGD HHGE B A
so] gAYl YR AR} F7h A
Bolshs ¥ Sol HFo] AIYE]

Tt Japan- Films 982> 9 2 GATT
d A ES EF 83IHA Japan-
Semi-conductors®] ‘QIAIE]E. |
testy 7} TtHE F-8% A Aot He
AASAAE T A7 L3 A
(exclusive test)O] AU ‘ZX"EA AAH
T Ue U] HF(outer limiE A

BE HoR olFslAE e B

[>
[
=
2.
&

i
"

hud

ocks) o] FAe AgHo o 3
SI7h ARFA] WS = 2 Aol

“ZES GH] FA(sufficient governmental

involvements)”7} AATHH 1 37 A

o)l FARCE g wHe &
7137 itk T2yt kA AE3E US-
Corrosion-Resistant Steel Sunset Review A}
713} Argentina- Import Measures A} o A]
BT AHFA Y P9t st
T o]F APl FA&(attributionAZ T
AT WTO A AdAe] thido] 2
T Aee BF L olok HHsty
Japan- Films #A & FZdstttal A
A% w7k Q171 W&ol GATT/WTO 32

o] AN A 7|EE AATA 14
& AEor FAHL Tl 5ol B

al} 0

=
=

46) Panel Report, Japan - Films, WI/DS44/R, (adopted 22 April 1998), para 10.46.

47) 1d. para. 10.44.
48) 1d. para. 10.48.
49) 1d. para. 10.56.

50) GATT/WTO 23} 47|72 & AQle] 397F gFo] 1 AldlE 2703 52 F 02 =, Rex .
Zedalis, supra note 6, p.340-350 . & =l 4= Korea - Various Measures on Beef 4477 AA &
< B HAE L8k Yok, o] AelAE &7 ALY AAF WA =4 A At
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2. 71et = WTO H4]y A9 2AZ gFat= AL UH
o2 BrFsaAY ofFr] Wi 7h

WTO EAAdA}e] il <z 0
B3 WIO | ZA BlEA 2] (unwritten
measures)’ o] #F AL AT ot
AThsh H B QL Argentina- Import
Measures AHANA] Fa7] T HlEA =
Agta sEEtE 1 EAE SH5s b npAete 2 27 oh AP Qe B
dE gRE X9 E4olu 4dd w = ‘9EH= B9l (on-going conduct)’ =
2hx] AEol|9] A< (attribution) AT BEFEAZAM AT F UsAd BRI

2 AL

=

W&(precise content) 183 7]} 845  Zolth &9 HHHE “AZY(zeroing)” A
S UASst "Avha FASHEA HEA ASdA AL=EL vl= WEZ A
227} BAsAEA ] ol 2 £ ¢l Twol SAT HBel VxS L 1F
£S5 B3 sttty =3 o] AbA If 2471 3 (concerted practices) O 2 A
g2 O HEAMZEA A5 FHEA, 2Y& H83= A& “on-going conduct”54)
EAZE0 oA dthe B4 g o)s  EAMY AFEAE ALsi= wh A

g AR Har] FEARAEY HY HAol Ao Are AR IR E GATT Al43E
o] & S Hojd & fithe BAE T Ao, B =& B4 tidds Bl gle ARt
o|t}. Appellate Body Report, Korea - Various Measures on Beef, WI/DS161 & 169/AB/R, (adopted 10 Jan.
2001), para. 146, 149 =

51) AAEREZRA] T BFAME2 AdEzA o Ahste] TR WP oY VI8 34 A E Tl o3
AbEelAl BReIU AAE WEle 7Fe A2 Yol Hola, thil 752 WHoly AN e Jx8H e
3AS 7HeA ol &7 WEd HlEA A7 WTO EAZAAS] tide] € F deAe W T8

sttt
52) Appellate Body Report, Argentina- Import Measures, WT/DS438, 444&445/ABJR, (adopted 26 January 2015),
para. 5.104. o] AR Y AL HEAM ZA 5 o] E FFH(rules or norms) O Z TotsiA T AHA|(as
such & THE & YeA ARG o] #Hdle AR 7ISHAVU JEE Jddste F2o] oflrzgs
M 2A7} Aol A S YT 1 2 W8S UZHA BARZIAANA THE 5 Yok A

2 Was @ oo} gl Bl

53) Id. para. 5.159-160. ©] A& olZAEUZF FYUA WAE FIFAFEE 257 AT
“managed trade policy”& AW3IHA WA 712347 @3 AH FUYAET L1 AFS A2 A
/\Vé” T FAY FAFAAE S B3] AT ZAE ASHORE WEA Aol & AL
< 32& N FHE AL o] ofgt dAT Y-S JA L FHAFA AHE e ol2
5“‘5]‘/} AR ZXE “unwritten measures”ZA] A A3G T, HEL T HEAM ZXE AH =0T
AT FA7 fle BFAAE A AHEA 2 AGSA 7128tk 9 HlEAZRA Y EAE A

At
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I AarlFE olAR Thssitkal whE
34 FAIATESS EC and Certain Member
States- Large Civil Aircraft AFOIAE 7
2717 SAE 7IFHO A F H
Za3 AF ZZIWE “concerted action
or practice”? 7% 1Ao] YWHHOR
RS A A&H= Eolv M E (rule or

normelehs 4 YT e glol u

IV. Al= RExx]9} GATSAH]
‘3= %x] (measures by

Members)’

AEe B BRYR FEYYE WIO

P EE R A R A b
Q

2 9 ARsAol 5] wzel, Uk @
= BYY FU} Ban ddo P9

FFE T 3)Y79 ZA| (measures by
Members affecting trade in services)”oll &
SHTL AT “AR| 2T Y(trade in
services)’ 0| 8-oj& AL2ZxoA dl 7}

A RER BFste] Fosta Uk o

FAvzE S5 IUE0]l &HIAEA
T78< FHst] v Tl A
Fur= 733 B AMu| s (o 38 ook

gl

5)O| B2 A9 ‘service Mode b’ ©f 3%
SHTES8) AL3Z(a)oll = ABl2E A 9
&

gl “3 =2l ZX| (measures

1

54) Panel Report, US- Orange Juice (Brazil), WT/DS382/R, (adopted 17 June 2011), para. 7.176 (observing that
“on-going conduct may be simply described as conduct that is currently taking place and is likely to continue

in the future.”)

55) Appellate Body Report, US-Continued Zeroing, WT/DS350/AB/R, (adopted 19 February 2009), paras. 164,

171, 180, 185.

56) Appellate Body Report, EC and Certain Member States- Large Civil Aircraft, WI/DS316/AB/R, (adopted 1

June 2011), para. 794.

57) Article 1(Scope and Definition): 2. For the purposes of this Agreement, trade in services is defined as the

supply of a service:

(a) from the territory of one Member into the territory of any other Member;

(b) in the territory of one Member to the service consumer of any other Member;

(c) by a service supplier of one Member, through commercial presence in the territory of any other Member;

(d) by a service supplier of one Member, through presence of natural persons of a Member in the territory

of any other Member.

25



O s@msi 2017-10

by Members)”E &0 Astal U=t
ol the Zth

For the purposes of this Agreement:

(@) “measures by Members” means measures

taken by:

(i) Central, regional or local governments

and authorities; and

(i) Non-governmental bodies in the exercise
of powers delegated by central, regional

or local governments or authorities;

In fulfilling its obligations and
commitments under the Agreement, each
Member shall take such reasonable measures
as may be available to it to ensure their
observance by regional and local governments
and authorities and non-governmental bodies
within its territory;

=3 MH =AY AXXVIIZA A= 5
YdAdel “ZA|(measures)”oll THE|AM The
3} o] 49| Ft.

For the purposes of this Agreement:

(@) “measures” means any measure by a

Member, whether in the form of a law,

58) ®HeF Fmo PAtet d% B4
Mode a”, 5= 53"}
Mode d’ oﬂ; 3 7}%3
AEE p. 16 o|5F H=.

26

Ztol| olwdol} HstE3)
Yo| AP A A AYSFHA Jol= Mu]x T A FSH ‘service
At} Service Mode boll S FES HAZ 3 A B ozl A

regulation, rule, procedure, decision,

administrative action, or any other form;

St S5 S=dFARA A
FZ2E WTO Au|=g o] uslds
< olffE Axsr] fsiMe dd 1
ZA7F 9 8ol Aol mE “IA=(F
)9 A S YFsNek gtk
=& °] & A9 Al #F WTO
TR obd PAE] YA Frh A
MBI 2EA AIXXVITZE’E2] “measures”2
o= lﬁ%OH w3+ Aol ol F4

Corrosion-Resistant Steel Sunset ReviewA}
Ao A AAFHE FANZAAAS]
o] H& AHARZAY B i the
usual case)’ ZA “HE7|HolL}p B0
A A9 2 AAE grde wef F
I SYAT(F7IA = AR 4
gm0l T wHlo] Pxo® oS T}
A Fm SEloy WE AR

=
L.
G4 8 B ANz gl dFE F

Aoz AMu|27l FFETE “service
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v R718e gt siojete 1 9
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T UtH ol BAAEALY] gl
“GREA7F 2 Foslen,
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SHIEE AHLE A
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@ e
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o] ARERE e A YA
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(delegation)”©]2h= T & 3|4 Hpr}
UoiA F7h Bt US-Countervailing
Duty Investigation on DRAMS A} ol A
Fa7lTE dde] REFEA All@
(H= A7 A2 F A (private bodies)
NA “entrust”stAT= oWE 4 Etd
A “entrust”$} “delegate”E Ol =
wak Ao QRE AXste HAAA
“delegation” 0| 2f= ol ojm|E AAIF

o} =, “delegation”o] & A7} ALAFA

1 YPYE T Ao F5(attribution) Al
2 = AeAd w2t ARZAE =
T ALSATE AAHE Aoty oo #HTH
TS S QlojA= dA A70S GATTY
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A9 Fha-e NEFEAAA 1 ALl
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60) Appellate Body Report, US-Countervailing Duty Investigation on DRAMS, WT/DS296/AB/R, (adopted 20

July 2005), para. 110.
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61) 1d, para. 150, 154.
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(substance)= 7FAAL YEA7F 459 o
oA 1 2A7F o' FEHE o] Fol A

LA FHFEF BE FEIE 2
o ARl #ejata sgats 1A 7‘3
304 A8 AololA T AjRle) w9le}
AHE xlold A3 312 (real link)7}
lee U He AolA, FF 4%
7 FAHOR ol & o] A7tol] o]
L AaolA o' WA 27 st oj#
FAog F8 AYASA AAE
EAE MEHoE Y28 daE fioh

62) Appellate Body Report, US- Continued Zeroing, WT/DS350/AB/R, (adopted 19 February 2009), para. 357
(“Because the design and operation of national regulatory systems will vary, we believe that, in a specific

case, a panel may have a sufficient basis to reach an affirmative finding regarding a particular fact or claim

on the basis of inferences that can be reasonably drawn from circumstantial rather than direct evidence.”)("2 &
Z71); Appellate Body Report, Canada-Aircraft, WT/DS70/AB/R, (adopted 20 August 1999), para. 198.
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63) ololl #AF A BE T AMEHAY ZA deiA =, olAR, AA=E, p. 11-12 FZ,
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TBT ¥4 Article 3(Preparation, Adoption and Application of Technical Regulations by Local Government

Bodies and Non-Governmental Bodies)

With respect to their local government and non-governmental bodies within their territories:

3.1 Members shall take such reasonable measures as may be available to them to ensure compliance by

such bodies with the provisions of Article 2,

Article 4(Preparation, Adoption and Application of Standards):
1 ...They shall take such reasonable measures as may be available to them to ensure that local govern-

ment and non-governmental standardizing bodies within their territories, as well as regional standardizing

bodies of which they or one or more bodies within their territories are members, accept and comply with this

Code of Good Practice.
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[ABSTRACT]

Revisiting the Concept of “Government Measures” under
the WTO Dispute Settlement:
Can Conduct by Private Parties Be Challenged?

This paper aims to define the concept of “measures by WTO Members”, which can be
challenged under the WTO dispute settlement procedures. This concept captures not only
any act or omission by a WIO Member, but also conduct by private parties that can be
attributable to a WTO Member. The main focus of this paper is to delineate the criteria for
under what circumstances such attribution can be recognized. For this purpose, this paper
comprehensively reviews all the GATT and WTO jurisprudence (Panel and Appellate Body
Reports) that touched upon the concept of ‘measures’ in the context where seemingly
private parties’ conduct has been challenged under the GATT/WTO dispute settlement. To
avoid making this analysis too abstract, this paper attempts to apply the criteria drawn from
the prior jurisprudence to China’s retaliatory measures against South Korea’s recent decision
to deploy THAAD facilities, which was made against possible missile attacks by North
Korea. This paper reaches a conclusion that, in light of the unique relationship between the
Chinese government and its non-governmental entities including private enterprises, China’s
THAAD-related retaliatory measures can be challenged under the WTO dispute settlement in
reliance on the WTO evidentiary rules that allow proof of the key facts (attribution) by use
of circumstantial evidence. The analysis provided for in this paper may contribute to
preventing circumvention of WTO obligations by WTO Members by use of a mask of

private parties’ conduct in the future.

Key words

government measures, measures by WTO Members, attribution, WTO filing, THAAD
retaliatory measures, GATS, conduct by private bodies, ILC Draft Articles on State

Responsibility, public bodies, unwritten measures, on-going conduct
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