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Discussion Paper 16-09, Resources for the Future, 2016, pp. 3, 4; Warren H. Maruyama, “Climate Change and the

legal, and political analysis, WIDER Working Paper 2016/20 (2016.4.), p. 1; Erkki J. Hollo, Kati Kulovesi, Michael
WTO: Cap and Trade versus Carbon Tax?”, Journal of World Trade, vol. 45, no. 4, 2011, pp. 720, 721.

Mehling, Climate Change and the Law, Springer, 2013, pp. 46-47.
3) Sam Kortum, David Weisbach, Border Adjustments for Carbon Emissions: Basic Concepts and Design, RFF

2) Julien Bueb, Lilian Richieri Hanania, Alice Le Clézio, Border adjustment mechanisms: Elements for economic,
4) See, e.g., GATT Working Parting Report on Border Tax Adjustments, para. 4; Julien Bueb et al., supra note 2, p. 2.
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12) Committee on Trade and Environment, Taxes and Charges for Environmental Purposes - Border Tax Adjustment,

Note by the Secretariat, WT/CTE/W/47, 1997, para. 25.

18



O WTOEY = IZM=Fol #et A7 - EaMe sEa0el HE7ts & 3 AME -

toms cuties: OCDs)ol| 3l g3tk vkakstad
th1d) wEbA sde EAE 229 A
Z 9k RS HES] oM, AsAt
AxGAeA Fig AAFo| Ar=Ts

o] FAs}50] AMZE 28] “W =g 2
A o m FIto] FA3R0| ANZ 1

old] thal g AN, AN 13+9]
“2abEol gAele g Az 23

B F7h whAlEkA] ohal o] sl Aol
141011*1 AR E ALY SellA A2
of 23 oF7t dAdTal dvst

9“;5}. =4, Tef TS A= oF

—{o

%l(internal) 2.4~ 719135}
$ 183k HA T2 Azl A
T&ske s AETS FAstaL, ek

S
o] G4 Ao RAHD Y= =

=
Tz
i
oﬁ 1
=
Y
l"_

=

13) Panel Report, China —Auto Parts, para. 7.102.
14) Ibid., paras. 7.128-7.129.
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Michael Hahn, The World Trade Organization: Law, Practice, and Policy: Law, Practice, and Policy, 3" ed.,

Oxford University Press, 2015, p. 194.

21) Panel Report, India —Additional Import Duties, paras. 7.150, 7.216.
22) Ibid., paras. 7.30, 7.150, 7.240; Appellate Body Report, India —Additional Import Duties, para. 4.

23) Appellate Body Report, India —Additional Import Duties, para. 153.

24) Ibid., paras. 169-175.
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Ad Article I :

29) A}l T3 A ZA th2S =, Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis,

30)

Michael Hahn, supra note 20, p. 194; Peter Van den Bossche, Wemer Zdouc, The Law and Policy of the World
Trade Organization: Text, Cases and Materials, 34 ed., Cambridge University Press, 2013, p. 359; Simon Lester,
“Appellate Body Report on India —Additional and Extra-Additional Duties on Imports from the United States”,
Dispute Settlement Commentary (DSC), p. 11.
e 2aeh A3 ddE e oy, FHATY stell M= ECI7F (i) TFEU #128%2} A|30%90 4]
FABE BAP & FAAM 9} F53 &35 7FR= H T (charges having equivalent effect to customs du-
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FX4 ad3= Y 9uE 7Rg ’S‘%‘ 31t} Panel Report, India —Additional Import Duties, para.
7.187: ‘construing "equivalent” as meaning “having the same function”, or “corresponding”, preserves the separate
meaning we think should be given to the concepts of “equivalence” and “consistency with Article III:2. [E=37H
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31) Wen-Chen Shih, “The Border Tax Adjustment Provisions of the GATT/WTO and Their Implications on the
Design of Energy and Carbon Tax”, 14 International Trade and Business Law Review 53, 2011, p. 56.

32) GATT Working Party Report on Border Tax Adjustments, para. 14.
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35) Ibid. See also Javier de Cendra, “Can Emissions Trading Schemes be Coupled with Border Tax Adjustments? An
Analysis vis-a-vis WTO Law”, Review of European Community & International Environmental Law, Vol. 15,
Issue 2, 2006, p. 139; Felicity Deane, Emissions Trading and WIO Law: A Global Analysis, Edward Elgar

Publishing, 2015, p. 181.
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Trade and Business Law Review, 2014, p. 73; Wen-Chen Shih, supra note 31, pp. 56, 60-61; Warren H.

Maruyama, supra note 3, p. 726.

42) See, e.g., Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, Michael Hahn, supra note 20, p.
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Communication from Singapore, Promoting Mutual Supportiveness Between Trade and Climate Change
Mitigation Actions: Carbon-Related Border Tax Adjustments, WT/CTE/W/248 (2011.3.30.), pp. 2-3. See also
Kateryna Holzer, Carbon-Related Border Adjustment and WITO Law, Edward Elgar Publishing, 2014, p. 67; Joost
Pauwelyn, U.S. Federal Climate Policy and Competitiveness Concerns: The Limits and Options of International
Trade Law, NI Working Paper 07-02, Duke University, 2007, pp. 17-23.
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45) GATT Working Party on Border Tax Adjustments, para. 40.

46) Mitsuo Matsushita, Thomas J. Schoenbaum, Petros C. Mavroidis, The World Trade Organization: Law, Practice,
and Policy, 2™ ed., Oxford University Press, 2006, p. 829; Christian Pitschas, “GATT/WTO Rules for Border
Tax Adjustment and the Proposed European Directive Introducing a Tax on Carbon Dioxide Emissions and

Energy”, 24 Georgia Journal of International and Comparative Law, 1995, p. 493.
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54) Ibid.

31



O @’ 2017-6

3) US—Superfund AFA g ] 4%
O AHE A

1987'd US—Superfund AHA g2 A=
AR ol AREE T ol sl

TBMEAG0] Tt YRS
HE Aok o] ARdeM e Hl=Y] FHHEN
A 2 2AASHHUS Superfund Amendments
and Reauthorization Act of 1986: ©]3} “4
HAER) o] TAH AT 5§ slellA 7

o f8) H71E APPS gl 3
HARAE AL AP FoRE 2z
¢ 2Aoz

O] Boj7ks AgS R
A 7]E3}3H & (“feedstock  chemicals”™)

o sl A=

A3t TEss)

dlm

A9 HALSAE &

v

A GEEoll e AFAE, 58 71&
agls 2 a9d rRaEdeen
AAE ALY A Z2E sFFAEe ER S
&2 (“imported substances”)©] E3}E S
H, 2 7px| o} FA O] whe} BAllgFo] A
ALt 18 v FAgARl EF

55) Ibid., para. 2.1.
56) Ibid., paras. 2.2-2.5.
57) Ibid., para. 3.2.5.

32

t}56) EEC, 7yttt HA e w=o] 54
FAEZo sl A& ZA7F GATT Al
mx 23 fJRto|giar F73tH GATT]
£ Al71stAch

oA = Aeed 3
SR tia) FAEUS
Aloto] ARl Folm, web GATT
Az 23 ()9} ﬂ]m}. 280 gx)Ehe =
ek sn

2 98 v
4R7h A 54 w]*(ﬂmg A

2hell Ade vhdsiF7] s s A



off 2Het A7 - Bt} BiEH HEIlsd X I AAE -

]
)
5o 183 Mu| A2 RE ojust &

= AR X

1 e #7128 Held 9

15 AFE HiE Qe o]fol gt
E4, GATTIME AF7HA] 224 )
Aot A AS-olgt ZAAZA ] 3
&5l & v 54 71esstd el
H)=9] A 2= vl= W Ak o A

58) Ibid., para. 3.2.7.
59) Ibid., para. 5.2.4.
60) Ibid., para. 5.2.8.

e Al AF A4 FHE 2AG@
tax directly imposed on products)ZA] 1 I}
ABAse wasl 2AA2H0) Tbs
Sk SHek)

ARG E ol FE 5 FUEZ s
FA7} o] Fof A1

TUEZY 7HA]dl| 7187} o}qa} kil
Aol 718 3pskd g o] oFol] 7] Za| A
AR dvkE ol FESGT wzbA
54 Fd=dol et FA7E vls Sl
A EFY FUdEel FEshke Bl
e FEolRE, Y A A

Z 28 1 W=igl$- 8. &x|sitiar

US—Superfund AF1S VA, & A%
o FatE= A9 75l Az 23}
0E Y FAAEA] 7HsdE Al

3 91the H) ejel} Q). Eak o] AL
o] MRS ZAle] BHo| B7M

33



O @’ 2017-6

57 o E AFERANE ZAAZ
go] Mg J1RE A o Bl ¢l

ohe AT 2931tk a8y o] AHA dd

“FRHOE TP B AdOR T
2 ggkor], £ F34

AN SHAE-L US—Superfund A 3d
o] FA|thAto] HEAE] EgjFog ¥

o] A oinE Yol 1A 2t

Oe Ao F53t, AIx 2 ()59
“FAAEY AZE T At AR e
AF 7143 2F09] siHel EelH 29
o] 7123 FEL BHasitty F4

A M= FAM A o] 7hssid
Aoty 1eut 9 42 US—Superfund
AR sid AEs AR A Sisf Al A
2} Bl o] AbddlA Fdo] b A}
b 71Este s & Aol FiEF

o7 HF4FA Edder 23Hol 3

O

A= -1 ']—?‘7]- %

Ag olf7F ATk wekA o] Ala Fd

WS HFPFO ez A
[e)

2) GATT AMZ 28] FE5+= 7

1) 259 34

==

<
e
L5)= GATT AIZE 23 128 “AEo
A e AR AEE e olge
o
=

231 ok 2T Akl A

61) Frank Biermann, Rainer Brohm, “Border Adjustments on Energy Taxes: A Possible Tool for European
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252; Frank Biermann, Rainer Brohm, “Implementing the Kyoto Protocol without the USA: The Strategic Role
of Energy Tax Adjustments at the Border”, 5 Climate Policy, 2005, p. 294; Paul Demaret, Raoul Stewardson,
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World Trade, 2004, p. 410; Wen-Chen Shih, supra note 31, p. 57.
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66) WTO Secretariat, Trade and Environment at the WTO, World Trade Organization, 2004, p. 21.
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World Trade Organization, World Trade Organization, 2009, p. 104.

68) Felicity Deane, supra note 35, p. 75.

69) J. Andrew Hoerner, Frank Muller, Carbon Taxes for Climate Protection in a Competitive World, A Paper
Prepared for the Swiss Federal Office for Foreign Economic Affairs, 1996, p. 27.

70) United Nations Economic and Social Council, Second Session of the Preparatory Committee of the United
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71) Wen-Chen Shih, supra note 31, p. 57.
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73) Panel Report, Canada —Periodicals, para. 2.6.
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Development, Cambridge University Press, 2000, p. 148; Frank Biermann, Rainer Brohm, “Border Adjustments
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83) GATT Working Party Report on Border Tax Adjustments, para. 9.
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Institution, 2008, p. 14.
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121) Joost Pauwelyn, supra note 44, p. 22.

122) Charles E. McLure, “The GATT-Legality of Border Adjustments for Carbon Taxes and the Cost of Emissions

Permits: A Riddle, Wrapped in a Mystery, Inside an Enigma”, 11(4) Florida Tax Review, 2011, p. 286.

123) Thomas L. Brewer, The United States in a Warming World: The Political Economy of Government, Business,

and Public Responses to Climate Change, Cambridge University Press, 2014, p. 159.

124) Warren H. Maruyama, supra note 3, p. 695.
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220-221; Kateryna Holzer, supra note 44, p. 105.

126) Lorand Bartels, The Inclusion of Aviation in the EU ETS: WTO Law Considerations, ICTSD Issue Paper 6, 2012,

pp. 8-9.
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128) Ibid., para. 214.
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[ABSTRACT]

A Study on Import-side Border Tax Adjustments under WTO Law

- Applicability to Carbon Taxes and Emission Allowances and its implication -

At the 21th session of the Conference of the Parties (COP) of the UNFCCC the Paris
Agreement was adopted. Unlike the previous Kyoto regime, under the Paris Agreement all
Parties will get to participate in greenhouse gas emission reduction efforts. However, the Paris
Agreement does not provide for any legally binding obligations in terms of specific emission re-
duction targets or methods. Instead, each Party is free to decide upon its own reduction targets
and methods through its Nationally Determined Contribution (NDC) submitted to the UNFCCC.
As a result, it is expected that national climate policies of many countries will get increasingly

diversified and complicated.

The problem then lies in the fact there is a possibility of carbon leakage on account of this
asymmetries between and amongst countries’ greenhouse gas emission efforts. When carbon
leakage occurs, carbon- and energy-intensive industries and enterprises which operate within the
jurisdiction of higher emission costs will simply move its production abroad to other jurisdiction
of lower emission costs, instead of seeking to cut down on carbon emissions within the former
jurisdiction.

Some nations and scholars have suggested carbon-related border tax adjustments (Carbon-re-
lated BTAs) on the import and export sides as a solution to prevent carbon leakage. BTAs aim
to level the playing field between domestic and foreign producers, by allowing an importing
country to impose an additional tax on imported products up to the equivalent amount of carbon
costs that domestic producers bear under its national greenhouse gas reduction policy and by al-
lowing an exporting country to rebate the previously collected carbon costs on domestic pro-

ducers upon the exportation of products.

In the meantime, to the extent that these measures directly or indirectly affect international
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trade in goods, they are also required to be in conformity with WTO law: for instance, if a
WTO Member intends to apply BTAs to imported products equivalent to its domestic carbon
tax, it needs to make sure that such BTAs are consistent with relevant provisions of GATT

1994, including Articles II:2(a) and III:2.

Yet, these are measures that are applied to ‘carbon emissions’. Carbon is emitted during pro-
duction process of goods, but it does not remain in the final products. That is, carbon is not an
element “physically incorporated” into or “physically present” in the final products. Under WTO
law, there still remains a range of controversies as regards the applicability of BTAs to taxes
imposed on such non-product-related elements. If relevant WTO provisions are to be interpreted
to prevent BTAs from applying to taxes on these elements, it would become highly likely that
carbon tax imposition on imported products at the border and allowance requirements imposed

under the ETS run afoul of WTO law.

Against this backdrop, in this thesis the author mainly focuses on whether it is legally possi-
ble for WTO Members to utilize import- and export-side BTA system of WTO law in order to
prevent carbon leakage and to maintain effectiveness of their carbon tax or emission trading
systems. To achieve these objectives, in Chapter I this thesis discusses the necessity of car-

bon-related BTAs as a solution for carbon leakage.

In Chapter II the author interprets import-side BTA provisions under the GATT and sheds
light on academic opinions and relevant GATT/WTO panel and Appellate Body findings, partic-
ularly focusing on the material scope of such BTAs, and the author draws the conclusion that
import-side BTAs can be imposed upon non physically incorporated elements (like emitted car-
bon) via the wording “applied [...] indirectly” of Article III:2 GATT.

In Chapters III and IV, based on the conclusion in Chapter II the author discusses the possi-
bility the carbon taxes and carbon emission allowances can be adjusted. In order for carbon
emission allowances to be border tax adjustable it needs to be an indirect tax imposed directly
or indirectly on products. While some scholars argue that carbon emission allowances de facto

bear the identical or similar quality as a tax in terms of economic impacts or effects on pro-
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ducers and manufacturers, the author concludes that they cannot be seen as a tax stricto sensu;
and even assuming arguendo, they cannot be considered to be “applied [..] to” products.
Accordingly carbon emission allowances cannot be border adjusted under WTO Agreement. In
contrast, since carbon taxes are calculated on a per-unit basis and imposed indirectly on the fi-
nal products per se, they are eligible for BTAs provided that they are implemented consistently
with the most-favoured nation treatment and national treatment obligations respectively provided

for under Articles I:1 and III:2 GATT.

Key words

border carbon adjustments, BTAs, WTO, climate change, Paris Agreement, carbon leakage
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5) “Each Contracting Party shall admit in its territory investments by nationals or legal persons of the other
Contracting Party in accordance with its legislation and shall encourage such investments.” (3% 7] - SAH-2

= AA A BIT, A% 13}

“1. Each Contracting Party shall encourage investors of the other Contracting Party to make investments in its
territory and admit such investments in accordance with its laws and regulations. (2007 g% BIT, AI2Z% 13}

6) “--This has the effect of making the protection of the investment under the BIT subject to the obtaining of any
required approvals under the national laws of the host Contracting State party (Wenhua Shan and Norah
Gallagher, Chinese Investment Treaties : Policies and Practice, Oxford International Arbitration Series, 2009, p.

56).

7) 2. Each Party shall, subject to its rights to exercise powers in accordance with the applicable laws and regu-

lations, including those with regard to foreign ownership and control, admit investment of investors of the other

Party. (3-% FTA 127 2% 23}
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1) 8% MEreamble)] 4 o9} FA1H B77h SHHE HEAS BFZE Yemen-Oman BITE ALE 5
Atk “--Acknowledging that offering mutual promotion and protection of such investments, on the basis of in-
vestment laws and regulations inforce in both countries and on the basis of this Agreement, will contribute in
stimulating investment ventures which will foster the prosperity of both Contracting Parties. :*+”

TE RN S0l AFHE e AF 1 AN FEEe] AR olele Y%
Aol 2 AA AFe] fr)= S A s Al %Himpediment ] 7]we] ofyzt 24 FX1E A
(support)3h= JPIE 2= Ao ® & 4 Sl& Zlo|vK|WF, Desert Line ¥, para.101).

12) 89 (definition)ZFol= §lo] =%(admission) ZFo|MT T A97F AME O BT, Fo
(definition)Z3}ol] E3tE A<l A9 E=%U(admission) 3T EsteE 7S zieth

13) o ASEA7E gloeng Hado] ofzhe AL S 30 tal, 2123 F42 std
ol BasttAY S04 W5 29 % A% ol T sloloh s, 2219 4ol o
W g L5 FEe] 8§ 4 glvkal HE v thDesert Line 74 para.109).

14) o3 SEAA} o= —rZ}7}°ﬂ ARt H-EHA Hol sl= 7hgl o]e] #8o] UFRIT-¢ol Jt
FE olol7t AV1E 4 YSER olejdt A A olgs] A5 olEF AR 2§ Fol
g0l WA fethe 8-S AlAsHA FAA0 H85ke 4= AThE-F FTA Art.12.13, (1), ¢
u] FTA, Art.11.13, (1) 5).
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15) 19901 UK-Nigeria BITS] 73-%-, o]t dej9] 748 T3 Atk “() - This Agreement shall, to the extent
that a written approval is required for an investment, only extend to investment, whether made before or after
the coming into force of this Agreement, which is specifically approved in writing by the Contracting Party in
whose territory the investment has been made or is subject to the laws in force in the territory of the
Contracting Party concerned and to the conditions, if any, upon which such approval shall have been granted.
(& ¥4 A2x 13) ASEAN Z7hs(=dlXok _TL}OI Zel o] Ao}, Fejd, A7kEE, H=)e] A2
g 22 BITS 7ol o]#fdh 7740l T+ 3

16) “-- and which are specifically approved in writing and registered by the host country and upon such conditions
as it deems fit for the purposes of this Agreement.” (1987'd ASEAN 541874, Art. II (1))

17) “(@i) in Malaysia, is invested in a project classified by the appropriate Ministry in Malaysia in accordance with
its legislation and administrative practice as an ’approved project’.

The classification as an ’approved project’ may, on application, be accorded to investments made prior to the
date of the entry into force of this Agreement on conditions to be stipulated for each individual case; and ---”
(Sweden-Malaysia BIT (1979) art. 1. (i)).

18) “(2) In particular, each Contracting Party shall authorize the conclusion and execution of licencing contracts and
of contracts relating to commercial, administrative or technical assistance, in so far those activities are con-
nected with investments as mentioned in paragraph 1.” (Korea-Belgo-Luxemburg Economic Union BIT, Art. 2
@).
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19) 35 FTA 127 Al122% 28] tEHQ 74-9-0|tHcf. supra note 14).

20) Wof] web= SH-L =741 A & H(international legal effect)’©] gith= dhH o] A7 7| % sh=t], o]
3 FAA Aol e A9l o]#s FRE Bl53H 2 Ao ticf. Fraport AG v. the Republic of the
Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para. 391).

21) ¥|=r2] 20043 Model BIT, Art.10 (Publication of Laws and Decisions Respecting Investment), Art. 11
(Transparency); 3F-% FTA, Atticle 12.8 (Transparency) 5 F=..

22) Cf. Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para.402.

23) F=o] A AT tjF7e] $AFA13 Y (Bilateral Investment treaty)< ©|dl T = 3 22 A4S F
I 9tk “[tlhe term ‘investment’ means every kind of asset invested by investors of one Contracting Party in
accordance with the laws and regulations of the other Contracting Party in the territory of the latter
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++*”(UNCTAD, Scope and Definition, UNCTAD Series on Issues in International Investment Agreements II,
UNITED NATIONS, New York and Geneva, 2011, p.36.) Bl=ro] A4t BITS] 2= iy F§H4 o]
T Aol 23l 54dh= 497t BrHcf. Thai-Peru BIT).
Salini Costruttori SpA and Italstrade SpA v. Kingdom of Morocco, ICSID Case ARB/00/4, July 16, 2001.
o] Abol M= 274 Bl thgh o] A7|HAh AA, AEAS & 1 BT FAbdelel =
5% Gt AUtk B4, At B A BITd) ICSID Fekollq 743 £21e] WYz ¥
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26) supra note 24, para.38.
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27) “---this provision refers to the validity of the investment and not to its definition. More specifically, it seeks to

prevent the Bilateral Treaty from protecting investments that should not be protected, particularly because they

would be illegal. ---” (Ibid, para.46)

28) In agreements that apply this limitation, investment that is not established in accordance with the host country’s
laws and regulations will not be considered protected investment (UNCTAD, supra note 1, op. cit., p.37).
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29) o]o] thxA<l 7% 2004'd Tokios Tokelés v. Ukraine AFATHE & 4= THTokios Tokeles v. Ukraine
Case No. ARB/02/18, Decision on Jurisdiction, April 29, 2004, para. 84).

30) sl @A A= g 2o] 7138k ATk “1. The term ’investment’ shall mean any kind of asset
accepted in accordance with the respective laws and regulations of either Contracting State, and more partic-

ularly, though not exclusively: ---”

31) “:-- Fraport’s ostensible purchase of shares in the Terminal 3 project, which concealed a different type of un-
lawful investment, is not an “investment” which is covered by the BIT. As the BIT is the basis of Jurisdiction
of this Tribunal, Fraport’s claim must be rejected for lack of Jurisdiction ratione materiae. (Fraport, Award,

para.404.); 2010%d Anderson v. Costa Rica AFAZHH | A=

W wAel da)

A4 23] TIE THH LA 9

4GNS B} ohen oA B I3t Alsdair Ross

Anderson et al v. Republic of Costa Rica, ICSID Case No. ARB(AF)/07/3, Award, 19/5/2010, paras.59-61).

32) Inceysa Vallisoletana v. El Salvador A}713%Hg <

294 Fpgele] BEAE FAe Gojo] BARTD
Ao AFIA G, T3] FRT o] FHa] H

Ao g mletsto g 7PgAow

IR0 AR ol Fx1e] fde] LAY He AYS AT vF UK. Inceysa Vallisoletana
v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para.145).
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the dispute

on the competence of the Tribunal, based on the alleged violations of the Agreement, has been focused on de-

termining whether or not the investment was made by the Claimant in the territory of the Respondent is pro-

tected by the Agreement, i.e., determining whether the consent given by El Salvador includes the investment

made by the Respondent [sic], or, on the contrary, leaves it outside its scope and therefore exlcudes it from the

scope of application of the Agreement and, consequently, from the jurisdiction of the Centre” (ICSID Case No.

ARB/03/26, Award, 2/8/2006, para.145)

88



4

C SAMEAHEY Sy FErE oo 28ty

e Hodidol drke sl & e o 3. ¥AF ES(protection) &3l £
HQ7ly ) FAFAGRL HE 2] U S5l 7o

& 2 R WA 1 4FY A A

FA I ARA FR o2 FAs] LR AR AAlEY SR RSt
L mzs 27 ok AHAE wegge T oo SRS, flelM Aweh wiA
WEE e, Wl o, B A, 4 o T T Hdmision £ =Y A
204 So| Fgo] TAY gojm, Ay HTeT TAFARR =SS A9
A nEFRe WIE 5 g 54 TOove WA ST e, T4
o T3k B4 ARl 9| ZER I} Ex} ©|(definition) =32 T =3 I g
R CE L LR L PR
G2 o Aolch Sa Ael zage  BOE E AE) dFol gl B ol o
U Betde) e A = gge ) =H A wHATe] w48 £ 3l
o ool SR Ao Exgge e YAE HEh meb ols Ags
BaUdolA MAEE dojahs Re) g T BT T S WS A7 e
SAL = olzo] g o] aaq v SE, E5H AT, olel #4)
o pA, BAE BARYe) nanyd o= A AT wsen w4 v
A WA ou)st BE Ao weyy  (reamen) = B3 (protection) S T4

Z8 Zof Y FAFAHLS LA

=

)
rr

e BN MAHE Ao
HA && F= ek goltk 5 ¥

A7) Atk st B2 e =
olH3ls] AAA BE FAwe] Agxxy o B 2ESS PHHSE =Y f
o= AT b=t Ao)7] HEolct o] T BTl WAHMT HEHE el
Ae 25828 29 B EAZA, mFolt) webd olgd FAL F= A

=

[¢)
oA 4 Qe BAg g g 1o AHE AVIE sk, £k 9

= ] o 2 T M
29} Anpy} agE ook sl AAHA = A& S8 e T4 =9 (admission) = o]l
Wl 9= Aelgt & Ae|th3s 283 FAEY olFE siNE B4 R

34) Salini A}A9] 7499l R 23 ol w2} g £AA ko] AaHog ARLYD B el uE
A7E gl J& o} #ato] A Fola, olF Bl Sol7b AAH BE FHo] A& Al

2k oldll gk Fest
35) ol tieire F=3

# 5



O @’ 2017-6

A= K& (protection) Z& ol T A4S
FoZN dat AT 4 vk sk, 1

Aol % 49 BAolgAL d7. Lehy

N
r d
12
—m
>
ol
Lo,
=2
R
=
2
=,
At
kv
ol
%

EYEAE ANE R 7]|A] EF& AT}

=2 240 HA sl s Ak
g #do| oS FEE F UA =2
ot} 18 th K 5 (protection)’ =& ol X
S U Rl fito] A E]
© A% BTl 2Ae 2AE B

36) Spain-El Salvador BIT (1995)¢] 797} w2

3% (protection)®] 13}ol|A] FUY ¥ 7S
o Aed =RxFexE )% H&T o9 2

37) BEE A o) FelHE AolAw o)A
2, B ERE DU A 7FO2A, ) BT EX

PEAE FAY AR RE 2P
ol om] FAol BrE 2%e| Tl
tisiAet #85= Aozt A& s
= ol Helid= ol dairt ST
& Stk

B3] ol#et 9] Hak(jurisdiction)o] &
Ao} A12) 2 A A (admissibility) 2] A4S
As] FEoHA] e Aol BEg 2o s

Holm, &) A<=l ICISD #49] J7

f
o
W

d S A](Absence of presumptions in favor

or against jurisdiction), 2) GAFAFS] 2JAke] m-ek(Identification of the will of the Contracting States) 3) 412]4
Aeo] A= wE A (Interpretation according to the principle of good faith)g& AE3}H 1L, GAFAFS] 2JA}
2 IS AAT S0l 9@ ), Fupd FHFAL BLL WASLA S Rolek s
(cf. Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, 2/8/2006, Award,

para.176 ©]3}.

90



4
a4

C SAMEAHEY Sy FErE oo 28ty

7O, 0§ e B 23 ojn] 4
Waltha A48 A e T4l el
w H8EE PRAS nelgonA, ket
o A7k QY B9 xgolt £ 23
o A FAH 7R 5 Y Aoz
HE Aot oo oshd, BE z3H)

752k ol o] o] F o] Fof
oplE EA7F He AolBnz, wetA T
29ds 2AZ AMEe A s = 3
A gE Hoje A4S ZAZ BT
FEAE F4sH] offdria He Aolnk
ol F YL AT Y] EUAY &
AZE M7lEd dEd gvlelxe B
(urisdiction) WiAI] @71& & F gloH,
o5 Al A= Ao mde] &
=5 S EHmerin oM Hefst=S
o} ks YFow AZAHL ¢4, A
guidel & 5 =5 sfof 3rh= AA}

o] 749 #&9 /NdS jurisdiction?]
A9} admissibility2] TAZ HA3] LG
o2 ol A JHHUY A
T AP gl E & gle AoZ Ho}
of 3t}= AHo|EE, o] admissibility2]
A Z Holofp ghh= Zlolal, F2ko] A

a

$T -jurisdiction®] A2} admissibility 2]
A28 TR A% TR

¥o
El lo
e do
o I
2 T
L 2

o,

9

i

N

_‘ol_:
o oo

9

I

i

N

B

[0

z

il

M oy
w2
o o
O
e
=
rr

fr ol
)
il
1]
ey
n
s
r

=
Ir
2 O
fo
Mo
2
N
i

o,
o
Y
oo
1o
o
o,
s
i
rbr
ol

=
—=
o,
1o
ro,
oX,

o,
o
)
bl
do my
rZ rlo

&
rZ o
0_>L'4 X'E
o
T u
N1

9
rir il
i
O o

ofr
"

pack

s

2

X

o O o o
-,
1-ur~ér'\
‘i{‘i—;ﬁm{mlﬂ
~ o ot
He 29
T
o = -
Erhﬂ%
ST L=
T om =P
o o = qfr
~ = X
>
B oA
o 2L N
o 2=
2 Mo
S od O

M ¥ o
SN R o S - )
o
P
T
0
i) L
EoN
i
o o
SN s}
dr
ol
N
=L
S
Moo
2 b 2
X 2

o)

38) “127. The Tribunal considers that a distinction has to be drawn between (1) legality as at the initiation of the
investment (“made”) and (2) legality during the performance of the investment -+ Thus, on the wording of this

BIT, the legality of the creation of the investment is a jurisdictional issue; the legality of the investor’s conduct

during the life of the investment is a merits issue

- (Gustav F W Hamester GmbH & Co KG v. Republic

of Ghana, ICSID Case No. ARB/07/24 June 2010, para.127)
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39) Stephan W. Schill,“Tllegal Investments in Investment Treaty Arbitration”, The Law & Practice of International

Courts and Tribunals, Volume 11, Issue 2, 2012, 290.
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40) “1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms

of the treaty in their context and in the light of its object and purpose.” (Vienna Convention on the law of trea-

ties, Art.31 (1))
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However, unless specifically stated in the investment treaty under consideration, a host State should not be

42) “oas

in a position to rely on its domestic legislation beyond the sphere of investment regime to escape its interna-

it is the Tribunal’s view that the legality re-

tional undertakings vis-a-vis investments made in its territory -
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quirement contained therein concerns the question of the compliance with the host State’s domestic laws gov-

-” (Saba Fakes v. Republic of Turkey, ICSID Case No.

eming the admission of investments in the host State -

ARBJ07/20, Award, 14/7/2010, para.119)
43) AT AJol7} F=(19779), TF(19933)

T4E 7o 7

7} A A3 BITA 4 “in accordance with the Law

19](19993) 5

=

L
L

No 1 of 1967 concerning foreign investment and any law amending of replacing it.”2}

44) “For the purposes of this Chapter: activities carried out in the exercise of authority means activities carried out

-” (BU-Canada?}

neither on a commercial basis nor in competition with one or more economic operators; --

CETA, Article 8.1 Definitions)
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45) “Indeed, in order to receive the protection of a bilateral investment treaty, the disputed investments have to be
in conformity with the host State laws and regulations. On the other hand, as was determined by the arbitral
tribunal in the Lesi case, investments in the host State will only be excluded from the protection of the treaty
if they have been made in breach of fundamental legal principles of the host country :*” (Rumeli Telekom
AS. and Telsim Mobil Telekomunikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case No.
ARBJ/05/16, 29/7/2008, Award, para.319); 15}l 2008'd Desert Line 4= FAE A4S B Y thDesert
Line Projects LLC v. The Republic of Yemen (ICSID Case No. ARB/OS/17, 6/2/2008, Award, para. 104).
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SA| =, olel 2%, FAo B3} vreEHw W] 712U (principes fondamentaux)S 193 4
$-o]ojof dtthu FHHSFATHLESL S.p.A. and ASTALDI S.p.A. v. République Algérienne Démocratique et
Populaire, ICSID Case No. ARB/05/3, #& 37 (decision), 12/7/2006, para.83 (iii)).
“The Tribunal is concerned here with the international principle of good faith as applied to the international ar-
bitration mechanism of ICSID. The Tribunal has to prevent an abuse of the system of international investment
protection under the ICSID Convention, in ensuring that only investments that are made in compliance with the

international principle of good faith and do not attempt to misuse the system are protected.” (Phoenix Action
Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 113)

Inceysa Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para. 246.
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-+ as the legality of the investment is a premise for this Tribunal’s jurisdiction, the determination of such le-

gality can only be made by the tribunal hearing the case, i.e. by this Arbitral Tribunal--+” (Inceysa Vallisoletana
v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para.209).

ol2|gt EAIE o|45te] 20141d EUSE Canadaztol] A|2€ CEPAS] 73-9-<l ol o} o] 54 ¥ A
HRkE A9 AL 4 glvke 989 78S T3 ATk “3. For greater certainty, an investor may not

submit a claim under this Section if the investment has been made through fraudulent misrepresentation, con-

cealment, corruption, or conduct amounting to an abuse of process(CEPA, Atrticle 8.18, (3)).

“--» The Claimants’ interpretation goes beyond the terms of the BIT, in an attempt to further the investor’s pro-
tection without due regard for the State’s interests'**” (Quiborax S.A., Non Metallic Minerals S.A. and Allan
Fosk Kapl(in v. Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, para.263)
Webd § YRe el VR & F0E Aolo ke WS AR A9 T 4 ok

World Duty Free Company AH1 g0l Al g A ol fiubgh A9l sl F-t78 3 F-dahA #dol
] AFFAt T WA B3 9 (corruption) S F3 5T Tl thall Zuy $)uto]
21 37| Rk “IAALE Y] 35 E 74|34 (an international public policy common to the community of
nations)”] IRFETE o]frE WS FAet, o A Il Frgrel fnt of ol thsfd
o3t AF= 3} ¢} THWorld Duty Free Company Limited v. The Republic of Kenya, ICSID Case No.

ARB/00/7, Award, 31/8/2006, para. 148, para. 157).
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56) Cf. Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29/4//2004, paras. 86,
97.; Alpha Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, 8/11/2010, para. ; Inmaris
Perestroika Sailing Maritime Services Gmbh and Others v. Ukraine, ICSID Case No. ARB/08/8, Decision on
Jurisdiction, 8/3/2010, para.145 5. ©] -9 tiF-E2 Uy R3] AnkgS Ao E59 871

o2 sopsigirke 54 et

57) Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction, 29/4//2004, para. 86 (2] 5}
Yol--Agte| Lzt BITel= Ul F-3htg0] FaF Ao 2321 Al 130l 235 o] AT, Stephan
W. Schill, “Illegal Investments in Investment Treaty Arbitration,” The Law & Practice of International Courts

and Tribunals, Volume 11, Issue 2, 2012, 288.
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the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007).

o]l% 5 AL 49 A3)(Annulment Committee)ol]l 3]F-E o] HAEAA L o=
IRE FAHAG T & F

2w 9o =AE

Al & Rl

ATHCS. Fraport AG v. the Republic of the Philippines,

ICSID Case No. ARB/03/25, Decision on the Application for Annulment of Fraport AG Frankfurt Airport

Services Worldwide, 23/12/2010).

61) Fraport #7879 Cremades FAI1] W e] =27} o]& gk HA A

©2 Rtk “Investor illegality
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is serious, and there are many means to address it. However, in my opinion, it is an artificial, decontextualised
interpretation of Article 1(1) of the BIT that excludes the jurisdiction of this Arbitral Tribunal for an alleged
breach of the Philippine Anti-Dummy Law, and an interpretation that does violence to the object and purpose
of promoting and protecting investment in the Philippines:--” (Fraport AG v. the Republic of the Philippines,
ICSID Case No. ARB/03/25, Award, 16/8/2007, Dissenting Opinion of Mr. Bernardo M. Cremades, para.14).

62) 7 AA Bilold B0l HEE AR Tokio BHE A& Wbl hukd} 78 AlE AdozA of

£ A7 Aol

63) Cf. Alpha Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, 8/11/2010, para. 297.
64) Cf. Salini Costruttori S.p.A and Italstrade S.p.A v. Kingdom of Morocco, Case No. ARB/00/4, Decision on

Jurisdiction, 23/7/2001, para. 46.
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65) Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction,29 April 2004, para. 97.

66) Ibid., para. 86.; 1 £]°ll 20103 Alpha Projektholding v.Ukraine AFAZA o= A4S ALA3FE Juke
T R gs 533 Aolgta HHstth (Alpha Projektholding Gmbh v. Ukraine, ICSID Case
No. ARB/07/16, Award, 8/11/2010, 297)
14tell, 201019 Alpha A BA A= -Tokios HAFHAAE IHE FF8HH - T AHto] Al 4=
- 2Hinvestment)©] ol == - FHHEAF ol vkaL stef a9 Aol vzl e AYe A
3915} tHAlpha Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, 8/11/2010, para.297).

67) “The term “Investment” shall mean every kind of assets owned and invested by an investor of one Contracting
Party, in the territory of the other Contracting Party, and that is accepted, by the host Party, as an investment
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according to its laws and regulations, and for which an investment certificate is issued.” (Oman-Yemen BIT

art.1 (1)

68) Desert Line Projects LLC v. The Republic of Yemen, ICSID Case No. ARB/OS/17, 6/2/2008, Award, para.106.
ASEAN #7(1987) A2z ANFL EARAZo 3ty 528 Eapehe 278 Fa glon, Ay
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£ 2 5 gl Aolth 1 A%E MER ® neslel s igolh

69) Cf. Inmaris Perestroika Sailing Maritime Services Gmbh and Others v. Ukraine, ICSID Case No.ARB/08/S,

Decision on Jurisdiction, 8/3/2010, para.145.

70) LES.I Sp.A. and ASTALDI S.p.A. v. République Algérienne Démocratique et Populaire, ICSID Case No.

ARB/05/3, #8397 (decision), 12/7/2006, para.83 (iii).
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71) Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para.396. & ¥
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72) Stephan W. Schill, “Illegal Investments in Investment Treaty Arbitration,” The Law & Practice of International
Courts and Tribunals, Volume 11, Issue 2, 2012, 290.

79 olAY AT S RAFALS) SR FAB Seslelol Arka wE Y4 na &
= vk s FAAER o]ele] B o] EAlE= 7 sttiets, ol 17l0] 3 H%ﬂ?/l
el R AT FATA Weke ROZ ARE Ao, FAURS HcPId WAL &
Aol7] wjZ ot

74) Cf. Stephan W. Schilll, “Illegal Investments in Investment Treaty Arbitration”, The Law & Practice of
International Courts and Tribunals, Volume 11, Issue 2, 2012, 293.
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2, 3= 40}71] TAALS | A F3] 5ok S ZAALE] ] HH A Q] FA](‘transnational pub-
lic policy’ E=+ ‘“truly international public policy’)E &Jv]8l= 74--o|tHCE. World Duty Free Company
Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7,Award, 4/10/2006, paras.138-9).

olgigt Agdl I A E FHSHA EHAol A2 % UTKCE. Plama Consortium Limited v.
Bulgaria, ICSID Case No. ARBJ03/24, Award, 27/8/2008, para. 143-144).
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HAs}7] o] He) dnkYdAS Hg3)of strfal s8] hInceysa Vallisoletana v. Republic of El Salvador,
ICSID Case No. ARB/03/26, Award, 2/8/2006, para.224).

79) 53 1CSID 4] A -F A F2eb)- 21904 Hgood faith) Al HHte] A5 T
2L 5ol A F B ALZ 898 £ Qe ASE B JUTHCE. Phoenix Action Ltd v. Czech
Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 106s).

80) Desert Line Projects LLC v. Yemen, ICSID Case No. ARB/05/17, Award, 6 February 2008, para.104.
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Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, paras. 230s.).

82) Inceysa A7 ©% ICSID $782 Good faith ¥=o] BIT 4o Y= o|HA T3t El Salvador =7} 14
(constitution)’d2] @& olglal X H3s}9 .00, K3 ALY (fruad)ol] 3l A= =1 A|F A (international public pol-
icy)E A=23tA). ‘el T (respect for the law)’ ] F-ol thaX Cf. Ibid., para.248 ; A2 e] = H

ol tiaiAl Cf. Ibid., para.230.
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A tHWorld Duty Free Company Limited v. The Republic of Kenya, ICSID Case No. ARB/00/7, Aw.

/10/2006, paras. 148, 157).

84) “States cannot be deemed to offer access to the ICSID dispute settlement mechanism to investments not made
in good faith.” (Phoenix Action Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009,

para. 106)

85) “:-These are illegal investments according to the national law of the host State and cannot be protected through
an ICSID arbitral process. And it is the Tribunal’s view that this condition - the conformity of the establish-
ment of the investment with the national laws - is implicit even when not expressly stated in the relevant
BIT.” (Phoenix Action Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 101.);
“These are general principles that exist independently of specific language to this effect in the Treaty.” (Gustav
F W Hamseter GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18/6/2010,

para.124)
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Case No. ARB/03/24, Award, 27/8/2008, paras. 143-144).
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87) “---it was not established by the Respondent that Cocobod would not have entered into the JVA if it had
known that Hamester was making a pre-profit on its contribution” (Gustav F W Hamseter GmbH & Co KG v.
Republic of Ghana, ICSID Case No. ARB/07/24, 18 June 2010, para. 137.)

88) Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID Case No. ARB/03/25, Award,

16/8/2007, dissenting opinion, para.38.

109



O @’ 2017-6

A e B9 19 o A

F

}fo
Lo,
Lo,
0

_1

=
i)
e
L
Lo
B
=
o,
oﬁ

A7E % A B Aele) o] 1
A B

AR 2RI} FAZA ke 2
Pol FHY A, o BT A
7 oplE 4 dEAE A2 5 e A
g ABE 5 9L Row vt

WA, ol the A7 AT S
2 999 & 987k WA A9 B

o Fo] tisl] AHE A3t 0] (due dili-
gence) 912 G Bl o2 A}
A} BgH Aoz 2 & ¢rkn
gea) et oy EAE
Sy RS 2o oo B
Al 1 AN FAskE AFY A

goz BE 99 9% YUY F 98

o‘l‘oﬂ =

89) “:--prudent investment practice requires that any investor exercise due diligence before committing funds to any

particular investment proposal. An important element of such due diligence is for investors to assure themselves

that their investments comply with the law. Such due diligence obligation is neither overly onerous nor

unreasonable. -
Award, 19/5/2010, para.58)
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90) o AINE EUT WARY TPl BAZL U A uA e 5 Aok
91) “--- If the legality of the Claimant’s conduct is a jurisdictional issue, and the legality of the Respondent’s con-
duct a merits issue, then the Respondent Host State is placed in a powerful position. In the Biblical phrase, the

Tribunal must first examine the speck in the eye of the investor and defer, and maybe never address, a beam
in the eye of the Host State:*-” (Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID Case
No. ARBJ/03/25, Award, 16/8/2007, dissenting opinion, para.37)

92) ol& = FATINA Ed=o BE Wl tial] & dotop & A& 78k BolojA AuA|vh= a7t
AL & AK('E, Cf. Stephan W. Schill,“Illegal Investments in Investment Treaty Arbitration,” The Law &
Practice of International Courts and Tribunals, Volume 11, Issue 2, 2012, 298).

93) Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para.396. 13
= s Ao gl 223 AAE ikl Adetich
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94) “It is uncontroversial that respect for the law is a matter of public policy not only in EI Salvador, but in any
civilized country:*-” (Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26,

Award, 2/8/2006, para. 248)

95) 2 AA kel A A2 Qs BHe) Pl ARk GRS FHHE A9 B 5 AL Aol

96) “In interpreting the phrases “owned or controlled” and “in accordance with the ---laws::-,” --- Each Claimant

must meet this requirement, regardless of his or her knowledge of the law or his or her intention to follow the
law. Thus, the Claimants’ statements that they intended to follow the law or that they did not know the law
are irrelevant to a determination of whether they actually owned or controlled their investments in accordance
with the laws of Costa Rica.” (Alasdair Ross Anderson et al v. Republic of Costa Rica, ICSID Case No.

ARB(AF)/07/3, Award, 19/5/2010, para.52)
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97) clean hand doctrine®l] Wi+ o2 F1d A: Moloo, “A Comment on the Clean Hands Doctrine in
International Law”, 2010, file:///C:/Users/1/Downloads/SSRN-id2358229.pdf; Gerald Fitzmaurice, “The General
Principles of International Law Considered from the Standpoint of the Rule of Law,” in Recueil Des Cours,
Collected Courses, Volume 92 (2007), p.119s; Bin Cheng, General principles of law as applied by international
courts and tribunals (Cambridge; New York: Cambridge University Press, 2006), p.156s.

98) “--- It does not allow a State to preclude an investor from seeking protection under the BIT on the ground that

its own actions are illegal under its own laws. In other words, a host State cannot avoid jurisdiction under the

BIT by invoking its own failure to comply with its domestic law.” (Ioannis Kardassopoulos v. Georgia, ICSID
Case No. ARB/05/18, Decision on Jurisdiction, 6/7/2007, para. 182)
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99) =717 P9l= LuPLE) et F7tel o] AL Tk “The conduct of an organ of a State
or of a person or entity empowered to exercise elements of the governmental authority shall be considered an

act of the State under international law if the organ, person or entity acts in that capacity, even if it exceeds
its authority or contravenes instructions.” (ILC, Draft articles on Responsibility of States for Internationally

Wrongful Acts, with commentaries 2001, UN, 2008.)

100) “Principles of fairness should require a tribunal to hold a government estopped from raising violations of its

own law as a jurisdictional defense when it knowingly overlooked them and endorsed an investment which
was not in compliance with its law.” (Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID

Case No. ARB/03/25, Award, 16/8/2007, para.346)

101) Ioannis Kardassopoulos v. Georgia, ICSID Case No. ARB/05/18, Decision on Jurisdiction, 6/7/2007, paras.

191-2.

102) Cf. Fraport AG v. the Republic of the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, paras.

346-8.
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103) “:-- when they welcomed and approved the Claimant’s investment, they did so with all that it entailed. It
would offend the most elementary notions of good faith, and insulting to the Head of State, to imagine that

he offered his assurances and acceptance with his fingers crossed, as it were, making a reservation to the ef-
fect “that we welcome you, but will not extend to you the benefits of our BIT with your country.” (Desert
Line Projects LLC v. Yemen, ICSID Case No. ARB/05/17, Award, 6/2/2008, para.119)

104) A HE 2ol ARt HE5= Ao] ofzt FArll M= 2&dnt FAprke] Ao g4

(2ood faith) 2]F-2] 9jHto 2 sto] AR H of

£49 AF2E Plma A8 B3E 5 £ 98 Aol

(Cf. Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award, August 27,

2008).

105) Inceysa Vallisoletana v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award, 2/8/2006, para.209.
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106) “Respondent has not produced any decision of a competent Ukrainian court on the validity of the state

registration... In these circumstances, the tribunal must accept the status quo of [the corporation®s] effective ex-

istence as a Ukrainian legal entity because this Tribunal has no jurisdiction to investigate and rule upon the
alleged formal defect raised by Respondent.” (Generation Ukraine v. Ukraine, ICSID Case No. ARB/00/9,
Award, 16/9/2003, para9.3) °o|¥d HA= o]$F 20101 Alpha Hgolx = -85 ATHAlpha
Projektholding Gmbh v. Ukraine, ICSID Case No. ARB/07/16, Award, §/11/2010, para.295).
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107) Fraport AG Frankfurt Airport Services Worldwide v. Philippines, ICSID Case No. ARB/03/25, Award,

16/8/2007, para.394.
108) 7AUT}-EUZF CETA, Article 8.31, 2.
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No. ARB/00/4, Decision on Jurisdiction, 23/7/2001, para.46).

110) “Of course, the analysis of the conformity of the investment with the host State’s laws has to be performed

taking into account the laws in force at the moment of the establishment of the investment--” (Phoenix Action
Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009, para. 103)

111) 53] Fraport AbdellA] IA L=<l Bejde F24e] A o)X o] EfAIo] s ojof & 43t

ou MAe BUARE AT Ty 9w

FAE FAE AlFshs B9 A F3tEE Aol
¥, 1 ol§-2] BWAde Ekmeri)oll A thRo]oF

EA 2t Febsld ChFraport AG v. the Republic of

the Philippines, ICSID Case No. ARB/03/25, Award, 16/8/2007, para. 345).

112) BITAA ‘Ui E ol wel A o] szl Faol ajx = HgHth 1 788 A9, HPL F
A FA1S] W (legality as at the initiation of the investment)®} 1 o]% Fxz}o] F=gy}Ao| e
(legality during the performance of the investment)S T8¢k 3}, #&E 4] = UL 4
FA)] Ao et ojof sl= AC 2 HUTHGustav F W Hamseter GmbH & Co KG v. Republic of
Ghana, ICSID Case No. ARB/07/24, 18/6/2010, para.127).
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113) CETA Atticle 89 Investment and regulatory measures

2. For greater certainty, the mere fact that a Party regulates, including through amodification to its laws, in

a manner which negatively affects an investment or interferes with an investor’s expectations, including its
expectations of profits, does not amount to a breach of an obligation under this Section.

114) 02 B33 37] SAste] B olFe] FAY HAFHE Ao FHHE FIE Uk (o) “D Le

terme “investissement” designe toutes les categories de biens investis apres l’entree en vigueur du present

Accord par une personne physique ou morale, y compris le Gouvernement d’une Partie Contractante, dans Ie
territoire de 1’autre Partie Contractante, conformement aux lois et reglements de ladite Partie.” (Italy-MarocZt
BIT, art.1.1).)

115) “[t]his Treaty shall also apply to investments made prior to [the Treaty“s] entry into force by nationals or
companies of either Contracting Party in the territory of the other Contracting Party consistent with the lat-
ter’s legislation.” (5 Q-717F BIT A|10%)
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119) Rahim Moloo & Alex Khachaturian, The Compliance with the Law Requirement in International Investment
Law, Fordham International Law Journal, Vol. 34, 2011, pp.1500.

121



O @’ 2017-6

A thFold Aol BetaL, &%
73 A (judicial economy)”’d %?_W_ THA ol A
OFold 7FsAdE Al gtk AR
el A= & o+ e xR
(umbrella clause)d] && 7l EAE &
XA GANAN dE Ao 2ra & &
AT}122)

3. T8(jurisdiction) A ¥ Al
AAX (admissibility) A

FAEGE Sl B3l glute]
A7t FAFAY HadldelA wixAl
713zt & Aol dsiAs o]&e] §lof
Bl Zey FAgAL A4 7 &
o2 vrejd F sl she dA
Hoqtge] Fgola E}— ke A
Bty Tk 49-ql #F AR
2AZ Q48 & e ww xdx}q 7

A E]klA HFold

-h
r r
M
N
o
o

Iy B 5—21]5 st olJel o
Al EE ol A F S, shue o
Aol #F EAL tE AAo] Yk
4] AR EARA, ol F9 @
Sh(jurisdiction)d] TA|ol| 3Fs= A olH,
02 shue ‘ARo] AlAg AFo] =
A AR ] ZARA, o]
2 A A (admissibility)®] Ao S EE
A 7R o]o} FAR tjFEo] £}
#HAY ol A T EHA #A
EH] ZARZ o3| ghond,
KA ool thsf o] E A7)
A Fuh 53 A8 AT
of o715 EAI7} TedhA|
ojg 92X A3 EXof Bo
3719 EA7F 2] wioe] o
‘Ao FAZ gF7|HGE B

I AN WAL BA

o>
SuRT

r-{u:
O::a

=

oo x
e oon W e
o as!
ied) 5§

Ht

(o]

)

S o g(
U o
= o)
S x
e

TR

A
g

g H Bl 7Ao] e =gks w RS -

b =l FRtgel B8 =9 L ge) maase 2d7) dEEz 9
obIsHE FE olf, FUH M BA L

7F BN E ol S E BT

120) Plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24, Award, 27/8/2008, paras.126-130.

121) “:-- This access can be denied through a decision on the merits. However, if it is manifest that the investment

has been performed in violation of the law, it is in line with judicial economy not to assert jurisdiction.”
(Phoenix Action Ltd v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15/4/2009, para.104)

122) Cf. El Paso Energy Int’l Company v. Argentine Republic, ICSID case No. ARB/03/15, decision on juris-

diction, 27/4/2006. paras. 42-44.

123) Cf. Newcombe Andrew, ‘Investor misconduct: Jurisdiction, admissibility or merits?’, Chester Brown and Kate
Miles (eds), Evolution in Investment Treaty Law and Arbitration, 2011, 187-200.
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125) “:-- There is here no express power to dismiss a claim on the grounds of ‘inadmissibility’, as invoked by the
USA; and where the UNCITRAL Arbitration Rules are silent, it would be still more inappropriate to imply
any such power from Chapter 11.” (Methanex Corporation v. United States of America, UNCITRAL Partial
Award, 7/Aug./2002, para. 124.); “:-- This Tribunal has no express or implied power to reject claims based
on inadmissibility. Accordingly, we reject the USA’s admissibility challenges generally.” (Ibid., para. 126)
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127) Cf. Bureaux Veritas, Inspection, Valuation, Assessment and Control, BIVAC BV v. Republic of Paraguay,
Case No. ARB/07/9, Decision of the Tribunal on Objections to Jurisdiction, para. 132-33; Tecnicas
Medioambientales TECMED SA v. United Mexican States, Case No. ARB (AF)/00/2, 29/May/2003,
para.73-74; Generation Ukraine Inc. v. Ukraine, ICSID Case No. ARB/00/9, Award of 16 September 2003,
para. 15.7, loan Micula Viorel Micula and others v. Romania, ICSID Case No. ARB/05/20, Decision on
Jurisdiction and Admissibility of 24 September 2008, para.63-64.

128) <ICISD convention> art. 41; <ICSID Arbitration Rules> art. 41.
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[ABSTRACT]

The Violation of the Regulation ‘in accordance with host state

law’ in International Investment Agreement

The right to regulate foreign investment is essential to host states which pursue their develop-
ment policy. In International Investment protection agreements it is just realized by the regu-
lation ‘in accordance with host state law.” But in case foreign investor brings investment dis-
putes to international arbitration, its role is shifted from the realization of it’s development poli-
cy to the ground to rebut jurisdiction of international arbitration. This host states’ desire to ex-
clude jurisdiction of international arbitration makes pertinent regulation appear cumulatively in
plural clauses: Par example, in admission clause, definition of investment clause and protection

clause etc.

This shift of role of the regulation concerned results in many difficult legal problems; Firstly,
all kinds of violation of host state’s laws can’t result in the exclusion of jurisdiction. If so, of
which degree the illegality can attain for this end? Secondly, can host state always invoke the
illegality of investment whenever he want to do, independent of his own illegality? If not, in
which case he can’t invoke it ? Thirdly, it is the international arbitral tribunal who decides if
the investment concerned is illegal or not. But International tribunal is not usually accustomed
to domestic laws. Therefore, which effect the judgements concerned of domestic courts can have

in this case?

The type and form of illegality of investment are not simple. This fact raises at least two di-
mensional problems: one is the substantial problem on if the tribunal shall recognize the differ-
ence enter ‘the illegality as such’ of investment and the illegality of means of investment. the
another is the procedural problem on if the questions concerned shall be treated in the phase of
jurisdiction or in merit. If illegality is invoked to reject to apply the Investment agreement, is

it to be a question of jurisdiction in a narrow meaning or of admissibility ?
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Key words

according to domestic laws, clean hand, good faith, international principle of laws, interna-
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missibility, illegal investment, compliance with the law requirement.
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