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SAoEe AU guns] e, g A A7 Al Sels HiEE

fjulj o} :o‘]- 744 o) 51 g 918k A 2K(Contract for sale)= ©]7|3}al, i

WA e vFEI AN AUom RO FAZE TEARRE kS

Commercial Code, “UCC)UF ZAZEagy o ST 0E W71 Aelekat Ucce 4
o] 3ht}.20)

Aol TSt A A <H(The United Nations
Convention on Contracts for the International CISG 9A] Fujatt Avfjateles o5
Sale of Goods, “CISG”)’d el A&} vl =} w2 Aoty A= LA|uk Fujzte
o] S A¥EAY. ucCe THiAet 7P Sa% o= =50 EE B
oz} A o]E Article 2 - Sales ol F BE ANFE, 2785 Ay Yo o
Al glem, CISGAlME = Aluful Al o] g} o]dst= Aol ity 7MY F
GAAES Buyerd} Sellergbal Aatar ol 2% oF = EF9 tles AFsta, A
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TUAY EFS FAIE At
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18) oS E0l, ArjAte] Aokl eutel] that FujAte] FAlFTS G olshs CISG Al4szE SR T
3 2t
If the seller fails to perform any of his obligations under the contract or this Convention, the buyer may: (a)
exercise the rights provided in articles 46 to 52; (b) claim damages as provided in articles 74 to 77.
19) UCC § 2-103. Definitions and Index of Definitions.
(1) In this Article unless the context otherwise requires
(@) “Buyer” means a person who buys or contracts to buy goods.
(d) “Seller” means a person who sells or contracts to sell goods.

20) UCCS 2-106. Definitions: “Contract”; “Agreement”; “Contract for sale”; “Sale”; “Present sale”; “Conforming” to
Contract; “Termination”; “Cancellation”.

(1) In this Article unless the context otherwise requires “contract” and “agreement” are limited to those relating
to the present or future sale of goods. “Contract for sale” includes both a present sale of goods and a con-
tract to sell goods at a future time. A “sale” consists in the passing of title from the seller to the buyer for
a price (Section 2-401). A “present sale” means a sale which is accomplished by the making of the contract.

21) CISG A|30%.
22) CISG A|53%.
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CBP, What every member of the trade community should

know about: bona fides sales and sales for exportation; Jan 2000 para. 12

a. Bl A A SAY (e & F YA AR

b. Fujte] 744 glo] Wake 7HAdl =FS Aw) & ¢ 3l A AR
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29) FAA, “BAZEEF U GAGFA D3|l T 47230-68, 1999. 5. 4.
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37) WTO #A187184 4 2.1 para. 7.

38) WTO #A1E7184 a4 2.1 para. 9.
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[ABSTRACT]

A Study on the Application of Substance-over—-Form Doctrine
for Determination of Substantial Buyer and Seller from
Customs Perspective

It is very important issue how to determine buyer and seller for confirming the price actually
paid or payable and the existence of special relationship between contractual parties in customs
valuation. However, there are many confusions in customs practice, such as mixed usage of the
concept of the tax payer or buying agent with buyer and seller, because buyer and seller is not

defined in WTO agreement or Korean Customs Act.

The most core value of the buyer and seller is that who is the parties transfer the ownership
and payment, that are also the most important compositions of contract. It is also important in-
terpretation of the contract under civil law principal to find the intention of parties’ ownership
transfer. In the end, there are many factors to find intention of parties’ ownership transfer but
the documents which explicitly express intention of the parites should be considered in priority.
Also, it should be considered to see details of the conclusion of a contract such as negotiation
between parties, parties behavior after the contract, the characters and the purpose of the con-

tract and so on.

If buyer and seller which voluntarily declared by the parties are different with substantive
buyer and seller, customs authority apply substantive-over-form doctrine under article 14 of
Basic Act for National Taxes and could re-form structure of the transaction by economic
substance. However, customs authority should review whether the conditions for sub-
stantive-over-form doctrice, such as if there exists tax evasion behavior or subjective purpose of

tax evasion behavior.

Especially, Korean Customs Act does not stipulate substantive-over-form doctrine, so legis-

lative complement is required to re-form transaction structure. Also, for the purpose of legal sta-
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bility, the guideline of concept of buyer and seller and standards how to distinguish substantive

buyer and seller would be published by customs authority.

Key words

Substance-Over-Form Doctrine, substantive buyer and seller on customs perspective, buying

agent, customs taxpayer
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26) 2 AWIALASTFF (Federal Rule of Civil Procedure)d]] WE YA A E 3w b FLE 7}

728 HARDE 250 1T

27) United States v. Aluminum Co. of America, 148 F.2d 416 (2nd Cir. 1945).
28) Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th Cit. 1976).
29) David Gerber, Global Competition: Law, Markets, and Globalization (Oxford University Press, 2010), p. 7.

30) €<t “[The Sherman Act] shall not apply to conduct involving trade or commerce (other than import trade or
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=), AU YL FTAIAY &7 %ot 33 O AHA 5 27(“direct, substantial,
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and reasonably foreseeable effect”) % @ A
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_]
o
3314 olafst7]71 o]FH 7] W] AW rise to a claim”) @} F-H3HA T FFol&
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FoHE 7IEo] FAJA L5974 Wedl we} Aue] HejHEEra &
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R

18909 A FAIFE olFl el WE o A B9 A D R @ 8] ¥
R 22 A W oket gEwe] g oEsieA WEsH gu. ow
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A2 (“trade or commerce among the several ~ FTAIAS] ¥4 $1o] O 243 &7 =
States, or with foreign nations™)oll #-&€t W3] £]*(domestic injury exception) &7

al

2~
T

TR goerz mzoZ Aol 02ZE AFHAE @ L713o] ZEH oo}

AF+= YA (import commerce) 73 Mol 99489 & Qe e 9

import commerce) with foreign nations unless - (1) such conduct has a direct, substantial, and reasonably fore-
seeable effect (A) on trade or commerce which is not trade or commerce with foreign nations, or on import
trade or import commerce with foreign nations; or (B) on export trade or export commerce with foreign nations,
of a person engaged in such trade or commerce in the United States; and (2) such effect gives rise to a claim
under the provisions of [the Sherman Act], other than this section.”

31) Cf. Carpet Grp. Int’l v. Oriental Rug Imps. Ass’n, 227 F.3d 62, 69 (3d Cir. 2000); United States v. Nippon

Paper Indus. Co., 109 F3d 1, 4 (1st Cir. 1997).

32) FTAIAY] B R3S A Hsta 7 Awsladel s Aole =3 ds2e 44 v=s F

33)

Z. Gerard F. Bifulco, “From Sea to Shining Sea: A New Approach to Interpreting the Foreign Trade Antitrust
Improvements Act,” 64 Emory LJ. 869 (2015); Richard W. Becklert & Matthew H. Kirtland, “Extraterritorial
Application of U.S. Antitrust Law: What Is a “Direct, Substantial, and Reasonably Foreseeable Effect” Under
the Foreign Trade Antitrust Improvements Act?” 38 Tex. Int’l LJ. 11 (2003); Edward D. Cavanagh, “The
FTAIA and Subject Matter Jurisdiction over Foreign Transactions under the Antitrust Laws: The New Frontier
in Antitrust Litigation,” 56 S.M.U. L. Rev. 2151 (2003); Ronald W. Davis, “International Cartel and
Monopolization Cases Expose a Gap in Foreign Trade Antitrust Improvement Act,” 15 Antitrust 53 (2001);
Rene H. DuBois, “Understanding the Limits of the Foreign Trade Antitrust Improvement Act Using Tort Law
Principles as a Guide,” 58 N.Y. L. Sch. L. Rev. 707 (2013-2014); Jordan A. Dresnick et al, “The United States
as Global Cop: Defining the ’Substantial Effects’ Test in U.S. Antitrust Enforcement in the Americas and
Abroad,” 40 Univ. of Miami Inter-Am. L. Rev. 453 (2009); Richard Lobas, “A Quest for Consistency: The
Meaning of Direct in the Foreign Trade Antitrust Improvements Act,” 5 Global Bus. L. Rev. 1 (2016);
Diamond S. Lynn, “Empagran, the FTAIA and Extraterritorial Effects: Guidance to Courts Facing Questions of
Antitrust Jurisdiction Still Lacking,” 31 Brook. J. Int’l L. 805 (2006); Edward Valdespino, “Shifting Viewpoints:
The Foreign Trade Antitrust Improvement Act, a Substantive or Jurisdictional Approach,” 45 Tex. Int’l L. J.
457 (2009).
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35) F. Hoffman-La Roche Ltd v. Empagran S.A., 542 U.S. 155, 174-75 (2004).

36) Hartford Fire Insurance Co. v. California, 509 U.S. 764, 797 (1993) (“[Ulnclear is whether the Act’s “direct,
substantial, and reasonably foreseeable effect” standard amends existing law or merely codifies it”).

37) United States v. LSL Biotechnologies, 379 F.3d 672 (9th Cir. 2004).
38) Minn-Chem, Inc. v. Agrium Inc., 683 F.3d 845 (7th Cir. 2012) (en banc).

39) “Every defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is

required. But a party may assert the following defenses by motion: (1) lack of subject-matter jurisdiction.”

40) “...(6) failure to state a claim upon which relief can be granted.”
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41) United Phosphorus, Ltd. v. Angus Chem. Co., 322 F.3d 942 (7th Cir. 2003); Den Norske Stats Oljeselskap As
v. HeereMac V.O.F., 241 F.3d 420 (5th Cir. 2001); Filetech S.A. v. France Telecom S.A., 157 F.3d 922, 931
(2d Cir. 1998); Carpet Group Int’l. v. Oriental Rug Importers Association, 227 F.3d 62, 69 (3d Cir. 2000);
McGlinchy v. Shell Chem. Co., 845 F.2d 802 (9th Cir. 1988); United States v. Anderson, 326 F.3d 1319 (11th
Cir.); Caribbean Broad. Sys., Ltd. v. Cable & Wireless PLC, 148 F.3d 1080 (D.C. Cir. 1998).

42) Arbaugh v. Y & H Co., 546 U.S. 500 (2006). ©] T+d& n&xpHS FAshe @R (Civil Rights Act
of 1964)°l wH& 7H%1e] A+ o #3 Aotk

43) Id.,, p. 516 (“when Congress does not rank a statutory limitation on coverage as jurisdictional, courts should
treat the restriction as nonjurisdictional in character”).

44) Animal Science Products. v. China Minmetals Co., 654 F.3d 462, 466 (3d Cir. 2011); Minn-Chem, Inc. v.
Agrium, Inc., 683 F.3d 845 (7th Cir. 2012); United States v. Hui Hsiung, 778 F.3d 738 (9th Cir. 2014); Lotes
Co. v. Hon Hai Precision Industry Co., 753 F.3d 395 (2d Cir. 2014). o]l 8| Arbaugh B2 JWIAH
o] #a Aol o] FHAA dHPth,'j o] FTAIAS AF3IAE egtar B2 v 93] FTAIAS AW
HA ALEHTEA AHS 98] AP Aolgl= Hl#% T} Abbott B. Lipsky, Jr. & Kory Wilmot, “The
Foreign Trade Antitrust Improvements Act: Did Arbaugh Erase Decades of Consensus Building?“ The Antitrust
Source (August 2013), pp. 6-9.

45) Empagran S.A. v. Hoffinann-LaRoche, Ltd., 417 F.3d 1267 (D.C. Cir. 2005); In re Monosodium Glutamate
Antitrust Litig., 477 F.3d 535 (8th Cir. 2007); In re Dynamic Random Access Memory (DRAM) Antitrust Litig.,
546 F.3d 981 (9th Cir. 2008); Lotes Co. v. Hon Hai Precision Indus., 753 F.3d 395 (2d Cir. 2014).
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Hsiung and AU Optronics Co. America Inc. v. United States, (9th Cir., July 10, 2014).

Motorola Mobility LLC v. Au Optronics Co. 775 F.3d 816 (7th Cir., Decided November 26, 2014. Amended

January 12, 2015). ¥ HXYo 2= S-S ZZ. Robert Connolly, “Motorola Mobility and the FTAIA,”

Cartel Capers (Sept. 30, 2014), <http://cartelcapers.com/blog /motorolablog/motorola-mobility-ftaia> (&5 1

2016. 8. 10); Frank Liss et al., “In Re-Issued Motorola Decision Interpreting the FTAIA, Seventh Circuit Panel

Modifies Rationale for Dismissal of Price-Fixing Claims Arising from Foreign Component Purchasing,” Arnold

Porte LLP Advisory (December 2014), <http://files.arnoldporter.com/adv1214%20-%20motorola%20ftaia.

docx.pdf> (HFHHE 2016. 8. 10).
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[ABSTRACT]

A Comment on Some Problems of Extraterritorial Application
of Korean Monopoly Regulation Act:

Supreme Court 2014. 5. 16. declared 2012Du13689 Decision concerning
International Cartel of Air Cargo Carriers

The Article 2-2 of Korean Monopoly Regulation Act (“MRA”) stipulates: “This Act applies
to the extraterritorial conduct when it affects domestic market.” The meaning of “affect” in the
Act was firstly addressed in the Supreme Court 2014. 5. 16. declared 2012Dul3689 Decision
concerning All Nippon Airway (“ANA”), a member of international cartel of air cargo carriers
which affected the price of cargo services in the Korean market. The ANA Court opined that
the Monopoly Regulation Act can be applied to the extraterritorial conduct only when it has
“direct, substantial, and reasonably foreseeable effect” on domestic market. This test has an im-
portant role in limiting the reach of the MRA to avoid international conflicts. When an interna-
tional hardcore cartel directly targets the Korean market, the Court said, the requirement of
“direct, substantial, and reasonably foreseeable effect” is presumed. On the other hand, the Court
also opined that extraterritorial application of the MRA should be limited when it is hard to ex-
pect that the foreign company to follow the MRA because of the true conflict between foreign
law and the MRA. Although the Court did not directly referred to the word of ‘international
comity’, it seems clear that the decision fully reflects the idea that the comity should be the
guiding principle of the reach of the MRA.

Key words

Korean Monopoly Regulation Act, extraterritorial application, effect doctrine, sovereign com-

pulsion, international comity, price fixing
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65) Liberti, L., supra note 35, 14-15.
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Policies for Development, 5-12, (2006).
67) Ibid. 17-32.
68) Liberti, L., supra note 35, 9.
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[ABSTRACT]

Investment Treaties and the Protection of Intellectual Property Rights:

Analysis on Korea's Investment Treaties

Along with the development of related industries, the intellectual property rights (IPR) of for-
eign investors became an important issue. Due to the different levels of IPR protection, there
is a possibility of IPR infringement by the policy measures taken by the host states. Fortunately,
most investment treaties have included IPR as a kind of ‘investment’ protected by their sub-
stantive provisions. This means that foreign investors can rely on ISDS to pursue their rights
protection. Thus, the investors can argue due process obligation and national treatment principle
under the investment treaty regarding the host state’s domestic legal procedures. Also, regarding
IPR protected by international IPR agreements, the norms of legitimate expectations, umbrella
clause, most-favored-nation principle can be insisted based on BITs. Moreover, recent FTAs
have incorporated TRIPS and other IPR agreements in their investment chapters, specifically in
the provisions of safeguard, performance requirements, reservations and non-conforming
measures. This trend is likely to be continued by the following investment treaties, and Korea’s
BITs and FTAs are good examples. Further development of IPR provisions in investment trea-

ties and active studies on this issue are necessary for Korea to prepare for future ISDS disputes.

Key words

Investment, Bilateral Investment Treaty(BIT), Free Trade Agreement(FTA), Intellectual
Property Right, Investor-State Dispute Settlement(ISDS), Agreement on Trade Related Aspects
of Intellectual Property Rights(TRIPS).
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