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41) United Phosphorus, Ltd. v. Angus Chem. Co., 322 F.3d 942 (7th Cir. 2003); Den Norske Stats Oljeselskap As
v. HeereMac V.O.F., 241 F.3d 420 (5th Cir. 2001); Filetech S.A. v. France Telecom S.A., 157 F.3d 922, 931
(2d Cir. 1998); Carpet Group Int’l. v. Oriental Rug Importers Association, 227 F.3d 62, 69 (3d Cir. 2000);
McGlinchy v. Shell Chem. Co., 845 F.2d 802 (9th Cir. 1988); United States v. Anderson, 326 F.3d 1319 (11th
Cir.); Caribbean Broad. Sys., Ltd. v. Cable & Wireless PLC, 148 F.3d 1080 (D.C. Cir. 1998).

42) Arbaugh v. Y & H Co., 546 U.S. 500 (2006). ©] T+d& n&xpHS FAshe @R (Civil Rights Act
of 1964)°l wH& 7H%1e] A+ o #3 Aotk

43) Id.,, p. 516 (“when Congress does not rank a statutory limitation on coverage as jurisdictional, courts should
treat the restriction as nonjurisdictional in character”).

44) Animal Science Products. v. China Minmetals Co., 654 F.3d 462, 466 (3d Cir. 2011); Minn-Chem, Inc. v.
Agrium, Inc., 683 F.3d 845 (7th Cir. 2012); United States v. Hui Hsiung, 778 F.3d 738 (9th Cir. 2014); Lotes
Co. v. Hon Hai Precision Industry Co., 753 F.3d 395 (2d Cir. 2014). o]l 8| Arbaugh B2 JWIAH
o] #a Aol o] FHAA dHPth,'j o] FTAIAS AF3IAE egtar B2 v 93] FTAIAS AW
HA ALEHTEA AHS 98] AP Aolgl= Hl#% T} Abbott B. Lipsky, Jr. & Kory Wilmot, “The
Foreign Trade Antitrust Improvements Act: Did Arbaugh Erase Decades of Consensus Building?“ The Antitrust
Source (August 2013), pp. 6-9.

45) Empagran S.A. v. Hoffinann-LaRoche, Ltd., 417 F.3d 1267 (D.C. Cir. 2005); In re Monosodium Glutamate
Antitrust Litig., 477 F.3d 535 (8th Cir. 2007); In re Dynamic Random Access Memory (DRAM) Antitrust Litig.,
546 F.3d 981 (9th Cir. 2008); Lotes Co. v. Hon Hai Precision Indus., 753 F.3d 395 (2d Cir. 2014).
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63) American Banana Co. v. United Fruit Co., 213 U.S. 347 (1909).

64) Oetjen v. Central Leather Co., 246 U. S. 297 (1918).

65) Banco Nacional de Cuba v. Sabbatino, 376 U. S. 398 (1964).
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[ABSTRACT]

A Comment on Some Problems of Extraterritorial Application
of Korean Monopoly Regulation Act:

Supreme Court 2014. 5. 16. declared 2012Du13689 Decision concerning
International Cartel of Air Cargo Carriers

The Article 2-2 of Korean Monopoly Regulation Act (“MRA”) stipulates: “This Act applies
to the extraterritorial conduct when it affects domestic market.” The meaning of “affect” in the
Act was firstly addressed in the Supreme Court 2014. 5. 16. declared 2012Dul3689 Decision
concerning All Nippon Airway (“ANA”), a member of international cartel of air cargo carriers
which affected the price of cargo services in the Korean market. The ANA Court opined that
the Monopoly Regulation Act can be applied to the extraterritorial conduct only when it has
“direct, substantial, and reasonably foreseeable effect” on domestic market. This test has an im-
portant role in limiting the reach of the MRA to avoid international conflicts. When an interna-
tional hardcore cartel directly targets the Korean market, the Court said, the requirement of
“direct, substantial, and reasonably foreseeable effect” is presumed. On the other hand, the Court
also opined that extraterritorial application of the MRA should be limited when it is hard to ex-
pect that the foreign company to follow the MRA because of the true conflict between foreign
law and the MRA. Although the Court did not directly referred to the word of ‘international
comity’, it seems clear that the decision fully reflects the idea that the comity should be the
guiding principle of the reach of the MRA.

Key words

Korean Monopoly Regulation Act, extraterritorial application, effect doctrine, sovereign com-

pulsion, international comity, price fixing
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