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If the seller fails to perform any of his obligations under the contract or this Convention, the buyer may: (a)
exercise the rights provided in articles 46 to 52; (b) claim damages as provided in articles 74 to 77.
19) UCC § 2-103. Definitions and Index of Definitions.
(1) In this Article unless the context otherwise requires
(@) “Buyer” means a person who buys or contracts to buy goods.
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20) UCCS 2-106. Definitions: “Contract”; “Agreement”; “Contract for sale”; “Sale”; “Present sale”; “Conforming” to
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22) CISG A|53%.
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[ABSTRACT]

A Study on the Application of Substance-over—-Form Doctrine
for Determination of Substantial Buyer and Seller from
Customs Perspective

It is very important issue how to determine buyer and seller for confirming the price actually
paid or payable and the existence of special relationship between contractual parties in customs
valuation. However, there are many confusions in customs practice, such as mixed usage of the
concept of the tax payer or buying agent with buyer and seller, because buyer and seller is not

defined in WTO agreement or Korean Customs Act.

The most core value of the buyer and seller is that who is the parties transfer the ownership
and payment, that are also the most important compositions of contract. It is also important in-
terpretation of the contract under civil law principal to find the intention of parties’ ownership
transfer. In the end, there are many factors to find intention of parties’ ownership transfer but
the documents which explicitly express intention of the parites should be considered in priority.
Also, it should be considered to see details of the conclusion of a contract such as negotiation
between parties, parties behavior after the contract, the characters and the purpose of the con-

tract and so on.

If buyer and seller which voluntarily declared by the parties are different with substantive
buyer and seller, customs authority apply substantive-over-form doctrine under article 14 of
Basic Act for National Taxes and could re-form structure of the transaction by economic
substance. However, customs authority should review whether the conditions for sub-
stantive-over-form doctrice, such as if there exists tax evasion behavior or subjective purpose of

tax evasion behavior.

Especially, Korean Customs Act does not stipulate substantive-over-form doctrine, so legis-

lative complement is required to re-form transaction structure. Also, for the purpose of legal sta-
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bility, the guideline of concept of buyer and seller and standards how to distinguish substantive

buyer and seller would be published by customs authority.

Key words

Substance-Over-Form Doctrine, substantive buyer and seller on customs perspective, buying

agent, customs taxpayer
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